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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE 
RONALD R. MC CANN, 
Plaintiff-Appellant, 
v. 
WILLIAM V. MC CANN, JR. and GARY 
E. MEISNER, individually as a 
director of Mccann Ranch & 
Livestock Company, and as a 
shareholder of Mccann Ranch & 
Livestock, Inc., in his capacity 
of the William V. Mccann, Sr. 
Stock Trust, 
Defendants-Respondents, 
MC CANN RANCH & LIVESTOCK COMPANY, 
INC., 
Nominal Defendant-Respondent. 
SUPREME COURT NO. 37547 
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IN THE DISTRJCT COURT OF THE SECOND JUDICIAL DISTRJCT OF THE 
STATE OF IDAHO, TI\J ANTI FOR THE COUNTY OF NEZ PERCE 






WILLIAM V. McCANN, JR., and ) 




McCANN RANCH & LIVESTOCK ) 
COMPANY, INC., ) 
) 
Nominal Defendant. ) 
AFFIDAVIT OF 
MICHAELE. McNICHOLS 
Case No: CV 08-1226 
AFFIDAVIT OF 
MICHAELE. Mcl'-l:[CHOLS 
STATE OF IDAHO ) 
: ss. 
County of Nez Perce ) 
:tv:IICHAEL E. Mc1\TICHOLS, being first duly sworn on oath, states: 
1. I am an adult citizen of the United States of America, competent to 
testify as a witness, and make this Affidavit on my personal knowledge. 
2. I have been retained by defendant Gary E. Meisner to defend him in 
this case. Pursuant to law, McCann Ranch & Livestock Company is advancing the costs 
of defending Gary E. Meisner, including the payment of my legal fees incurred on his 
behalf. 
3. I have cooperated with counsel for the co-defendants pursuant to the 
terms of a Joint Defense Agreement entered into between the defendants. 
4. I agreed to participate in the defense of this case for fees on an hourly 
basis calculated from April 18, 2008, to December 31, 2009, at the rate of $190.00 an 
hour, and from January 1, 2010, on at $195.00 an hour. 
5. I have performed generally the following legal services in connection 





AFFIDA VII OF 
Numerous individual telephone conversations with clients and 
co-counsel. 
Numerous conference telephone calls with clients and co-
counsel. 
Attendance and paiiicipation at corporate meetings. 
Filing, drafting and serving of pleadings. 
MICHAEL E. McNICHOLS -2-
5. Filing, drafting and serving of w1itten discove1y to plaintiff and 
responses to written discove1y from plaintiff. 
6. Attendance and participation in depositions of plaintiff Ronald 
R. McCann, defendants William V. McCann, Jr., Gary E. 
Meisner. 
7. Attendance and participation m depositions of Lori Ann 
McCann and Gertrude McCann. 
8. Pa1iicipation in the research for and preparation of motions to 
dismiss and a motion for Summaiy Judgment and supporting 
affidavits and papers; participation in oral argument on motion 
to dismiss; participation by telephone in arguments on discove1y 
motions; personal participation in oral argument on motion for 
Summa1y Judgment. 
6. As of March 9, 2010, I have spent 214.10 hours in performing these services 
at the agreed rate of $190.00 per hour for a total of $40,679.00, 1.6 hours which was 
mistakenly billed at the rate of $180.00 per hour for a total of $288.00, and 45.30 hours at 
the rate of $195.00 per hour for a total of $8,833.00. Of the latter sum, the sum of $760.00 
has not yet been billed. Mypa1iner, Bentley G. Stromberg, has spent 4.10 hours at the rate 
of $160.00 per hour for a total of $656.00. Our paralegal has spent 2 hours performing 
paralegal services at the rate of $75.00 per hour for a total of $150.00. Of that amount, the 
sum of $75.00 has not yet been billed. The total amount oflegal fees incurred by our firm 
in the defense of this action, billed and unbilled, is the sum of $50,606.00. 
7. All of the legal services performed by my firm were necessaiy and 
reasonable and the hourly rates and the time spent are reasonable. 
AFFIDAVIT OF 
MICI-IAEL E. McNICHOLS ,., --_J-
8. Attached as exhibits to this Affidavit are all of the invoices submitted bymy 
firm to McCann Ranch & Livestock Co., since the commencement of this action. 
DATED 1vfarch _LL1__, 2010. 
~~ 
MICHAELE. McNICHOLS 
SUBSCRIBED AND SWORN to before me this /{) day of March, 2010. 
AFFIDAVIT OF 
MICHAELE. McNICHOLS 
Notary Public in and for the State of Idaho 
Residing at Orofino, therein. 
My Commission Expires: 10/19/11 
-4-
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this J.B day of March, 2010, I caused to be served a true 
copy of the foregoing AFFIDAVIT OF MICHAELE. MCNICHOLS IN SUPPORT OF 
MOTION FOR COSTS AND ATTORNEY FEES by the method indicated below, and addressed 
to each of the following: 
Timothy Esser 
ESSER & SANDBERG, PLLC 
520 East Main Street 
Pullman, WA 99163 
[ Attorneys for Plaintiff] 
Andrew Schwam 
SCHW AM LAW FIRM 
514 South Polk, #6 
Moscow, ID 83843 
[Attorneys for Plaintiff] 
Merlyn W. Clark 
HAWLEY TROXELL E1'1l\TIS & HAWLEY 
PO BOX 1617 
Boise, Id 83701 
Charles F. McDevitt 
McDEVITT MILLER 
4 20 West Bannock 
P.O. Box 2564 
Boise, ID 83701 
[Attorneys for Nominal Defendant] 
AFFIDAVIT OF MICHAELE. McNICHOLS 
- 1 -
~ U.S. Mail, Postage Prepaid 
Hand Delivered 
__ Overnight Mail 
E-mail 
__ Telecopy: 509.334.2205 
/U.S. Mail, Postage Prepaid 
Hand Delivered 
__ Overnight Mail 
E-mail 
__ Telecopy 
/U.S. Mail, Postage Prepaid 
Hand Delivered 
__ Overnight Mail 
E-mail 
__ Telecopy 
/U.S. Mail, Postage Prepaid 
Hand Delivered 
__ Overnight Mail 
E-mail 
__ Telecopy: 208.336.6912 
In Account With 
CLEMENTS, BROWN & McNICHOLS, P.A. 
Lawyers 
Post Office Box 1510 
Lewiston, Idaho 83501 
Taxpayer No. 82-0461950 
Telephone (208) 743-6538 
Facsimile (208) 746-0753 
William V. McCann Jr. 
c/o McCann Ranch & Livestock Co. 
P.O. Box 445 
Lewiston ID 83501-0445 
Re: McCann Ranch & Livestock Co. 
Fees 
04/02/2008 
MEM telephone conference with Merlyn Clark regarding selection of mediator 
and conference call on Monday; e-mail to Bill McCann 
04/07/2008 
MEM preparation for meeting with Bill and Lori McCann and telephone 
conference with Merlyn Clark; conference with Bill and Lori Mccann; 
telephone conference with Merlyn Clark 
04/10/2008 
MEM telephone conference with Merlyn W. Clark regarding George Reinhardt 
as mediator 
04/14/2008 
MEM review e-mail from Merlyn Clark to Bill McCann regarding George 
Reinhardt as mediator; telephone conference with Bill Mccann; second 
telephone conference with Bill McCann 
04/18/2008 
MEM correspondence from Tim Esser; correspondence to Directors; telephone 
conference with Bill Mccann; review of plaintiff's complaint; review 
plaintiff's memorandum of legal authorities; memorandum 
04/21/2008 
MEM telephone conference with Bill McCann regarding afternoon meeting and 
telephone conference with Merlyn Clark; conference with Bill Mccann and 
Lori Mccann; telephone conference with Merlyn Clark; initial drafting of 
letter to Tim Esser; review Tom Chandler e-mail regarding plaintiff's draft 
complaint 
04/23/2008 
MEM telephone conference with Gary Meisner; call to Tim Esser; telephone 
conference with Tim Esser; e-mail to Bill Mccann and Merlyn Clark 
regarding telephone conference with Tim Esser and dates for mediation; 
review e-mail from Merlyn Clark regarding his available dates for 
mediation; telephone conference with Bill Mccann 


























Wiiliam V. Mccann Jr. 














fax letter to Tim Esser regarding availability for mediation 
correspondence regarding mediation; e-mail to Bill McCann and Merlyn 
Clark; outline of mediation memorandum; telephone conference with 
Merlyn Clark 
correspondence from John Riseborough; correspondence to clients 
telephone conference with Bill Mccann regarding mediation and annual 
meeting of shareholders 
telephone conference with Bill McCann regarding John Riseborough letter 
and John Riseborough as mediator and follow up with John Riseborough 
e-mails regarding meeting and telephone conference with Merlyn Clark; 
telephone conference with Bill Mccann; preparation for meeting with Bill 
Mccann; meeting with Bill Mccann and telephone conference with Merlyn 
Clark 
For Current Services Rendered 
Recapitulation 




Photocopies ($ .10 per page) 
Long distance ielephone 
Total Expenses Thru 04/30/2008 
Total Current Work 
Previous Balance 















There may be costs advanced for which we have not yet been invoiced; at such time as invoices are 
received, a subsequent billing will be sent. 
AFFIDAVIT OF MICHAELE. McNICHOLS 
Page:~ 



















In Account With 
CLEMENTS, BROWN & McNICHOLS, P.A. 
Lawyers 
Post Office Box 1510 
Lewiston, Idaho 83501 
Taxpayer No. 82-0461950 
Telephone (208) 743-6538 
Facsimile (208) 746-0753 
William V. Mccann Jr. 
c/o Mccann Ranch & Livestock Co. 
P.O. Box 445 
Lewiston ID 83501-0445 














telephone conference with Tim Esser; memorandum regarding telephone 
conference with Tim Esser; review fax letter from Tim Esser; 
correspondence to Bill Mccann and Merlyn Clark 
e-mail from Merlyn Clark; voice mail to Merlyn Clark; telephone conference 
with Bill Mccann 
voice mail message to John Riseborough; e-mail to Merlyn Clark; 
telephone conference with Merlyn Clark; voice mail from John 
Riseborough's paralegal; e-mail to Merlyn Clark: e-mails to and from 
Merlyn Clark; voice mail to John Riseborough's paralegal; telephone 
conference with John Riseborough's paralegal; e-mails to Merlyn Clark 
telephone conference with Gary Meisner; telephone conference with Bill 
Mccann; preparation for conference telephone call with Merlyn Clark and 
John Riseborcugh; telephone conference with Merlyn Clark; conference 
telephone call with Merlyn Clark and John Riseborough; preparation of 
materials to send to John Riseborough; review Supreme Court opinion in 
McCann v. McCann 
voice mail from Bili McCann; call to Bill McCann; telephone conference 
with Bill McCann; research Idaho Supreme Court opinion in Steelman v. 
Mallory; memorandum 
e-mails from Bill McCann and Merlyn Clark; e-mail to Bill Mccann 
regarding dinner meeting; telephone conference with Bill McCann; initial 
drafting of letter to John Riseborough; revision of letter io John 
Riseborough 




















William V. Mccann Jr. 
Re: McCann Ranch & Livestock Co. 
05/15/2008 
MEM e-mail from Lori McCann regarding dividend payments; revision of 
correspondence to John Riseborough 
05/20/2008 
MEM review e-mails from Merlyn Clark and Bill McCann regarding conference 
call this afternoon; telephone conference with Gary Meisner; 
memorandum regarding follow up; e-mail from Merlyn Clark; review Merlyn 
Clark draft of legal authorities; e-mail from Bill McCann regarding meeting; 
conference with Bill and Lori McCann and telephone conference with 
Merlyn Clark; telephone conference with Tim Esser; e-mail to Bill McCann 
and Merlyn Clark 
05/21/2008 
MEM review Merlyn Clark revised draft letter of legal issues; review third draft of 
Merlyn Clark legal issues letter; telephone conference with Bill McCann 
regarding suggested changes to draft letter; telephone conference with Bill 
McCann 
05/?.2/2008 
MEM correspondence from John Riseborough regarding mediation; telephone 
conference with Merlyn Clark; telephone conference with Bill McCann; 
review final draft of Merlyn Clark memorandum; telephone conference with 
Lori McCann 
05/23/2008 
MEM telephone conference with Bill Mccann; e-mail from Lori McCann 
regarding annual meeting notices 
05/27/2008 
MEM telephone conference with Tim Esser; telephone conference with Lori 
Mccann; telephone conference with Lori Mccann; correspondence to 
clients; conference call with Merlyn Clark and Bill Mccann; review financial 
statements; correspondence to Tim Esser regarding financial statements; 
review correspondence from Tim Esser 
05/28/2008 
MEM e-mail from Lori Mccann; office conference with Bill Mccann; telephone 
conference with Merlyn Clark; telephone conference with Bill McCann 
regarding telephone conference with John Deere dealer; miscellaneous 
e-mails 
05/29/2008 
MEM review correspondence from Tim Esser regarding calculation of book 
value; review Hawley Troxell tax issue memorandum; telephone 
conference with Bill Mccann regarding Tim Esser's request for financial 
statements; complete review of Hawley Troxell tax memo; telephone 
conference with Bill McCann; telephone conference with Lori Mccann; 
telephone conference witt-1 Lod Mccann regarding book value calculation; 
initial review of book value calculation 

























William V. McCann Jr. 




final drafting of correspondence to Tim Esser regarding financial 
documents; voice mail to Merlyn Clark; e-mail to Bill McCann and Merlyn 
Clark regarding spin off issues; telephone conference with Merlyn Clark 
regarding spin off issues 
For Current Services Rendered 
Recapitulation 




Photocopies ($ .1 0 per page) 
Facsimile 
Long distance telephone 
postage 
Total Expenses Thru 05/31/2008 
Total Current Work 
Previous Balance 










There may be costs advanced for which we have not yet been invoiced; at such time as invoices are 
received, a subsequent billing will be sent. 
AFFIDAVIT OF MICHAELE. McNICHOLS 
Page:3 
















In Account With 
CLEMENTS, BROWN & McNICHOLS, P.A. 
Lawyers 
Post Office Box 1510 
Lewiston, Idaho 83501 
Taxpayer No. 82-0461950 
Telephone {208) 743-6538 
Facsimile (208) 746-0753 
William V. McCann Jr. 
c/o McCann Ranch & Livestock Co. 
P.O. Box 445 
Lewiston ID 83501-0445 

















telephone conference with Bill McCann regarding mediation; call to Tim 
Esser; telephone conference with Tim Esser; telephone conference with 
Bill McCann 
e-mail to Bill McCann; telephone conference with Lori McCann; second 
telephone conference with Lori McCann; attendance at annual meeting of 
shareholders of McCann Ranch & Livestock Company; conference with 
Bill McCann, Lori McCann, Gary Meisner and Merlyn Clark in preparation 
for mediation on Wednesday 
breakfast meeting with Bill McCann, Lori McCann, Merlyn Clark and Gary 
Meisner; all day mediation 
telephone conference with Bill McCann; voice mail message to Gary 
Meisner 
memorandum regarding Ron McCann's theme at mediation; telephone 
conference with Gary Meisner 
revision of memorandum regarding Ron McCann theme at mediation 
telephone conference with Bill McCann regarding filing and service of 
complaint 
MEM conference with Bill McCann regarding complaint and action while Bili and 
Lori are on vacation; review complaint; memorandum; research Idaho 
Code concerning requirement to name corporation as defendant in 
dissolution action; memorandum; telephone conference with Bill McCann; 






















William V. Mccann Jr. 
















review e-mails from Bill and Merlyn; telephone conference with Tim Esser; 
telephone conference with Bill Mccann 
review comparison of filed complaint to earlier draft of complaint 
correspondence from John Riseborough; correspondence to John 
Riseborough; e-mails from Lori and Bill McCann 
telephone conference with Lori Mccann; telephone conference with Gary 
Meisner regarding service, newspaper story and strategy; e-mail to Merlyn 
Clark regarding service on Gary Meisner; e-mails and voice mail to Merlyn 
Clark regarding potential conflict issue and motion to dismiss; e-mails from 
Merlyn Clark regarding letter to Ron McCann's counsel; initial drafting of 
letter to Ron McCann's counsel regarding Ron McCann use of equipment 
and charging repairs; revision of correspondence to Ron McCann's 
counsel 
memorandum regarding Gary Meisner letter to corporation requesting 
defense; voice mail to Merlyn Clark; drafting of Gary Meisner letter to 
corporation requesting a defense; correspondence to Gary Meisner; call to 
Merlyn Clark 
telephone conference with Merlyn Clark and John Ashby regarding 
potential for conflict and engagement of Chuck McDevitt; research 
e-mail from Merlyn Clark regarding Chuck McDevitt's willingness to 
represent corporation; telephone conference with Gary Meisner; dratting of 
notice of appearance on behalf of Gary Meisner 
drafting of interrogatories and request for production of documents to 
plaintiff 
For Current Services Rendered 
Recapitulation 
Michael E. McNichols 
Hours 
16.70 
Photocopies ($ .1 0 per page) 
Facsimile 
Long distance telephone 
Total Expenses Thru 06/30/2008 


































William V. McCann Jr. 




West Payment Center legal research 
Paine Hamblen LLP mediation 
Nez Perce County Clerk • appearance fee • Gary Meisner 
Total Advances 





There may be costs advanced tor which we have not yet been invoiced; at such time as invoices are 
received, a subsequent billing will be sent 
AFFIDAVIT OF MICHAELE. McNICHOLS 
Page:3 










In Account With 
CLEMENTS, BROWN & McNICHOLS, P.A. 
Lawyers 
Post Office Box 1510 
Lewiston, Idaho 83501 
Taxpayer No. 82-0461950 
Telephone (208} 743-6538 
Facsimile (208) 746-0753 
William V. Mccann Jr. 
c/o McCann Ranch & Livestock Co. 
P.O. Box 445 
Lewiston ID 83501 -0445 

















review motion to dismiss; review memorandum in support of motion to 
dismiss (32 pages) 
memorandum regarding tax consequences of corporate spin-off 
telephone conference with Bill McCann; review redlined copy of 
memorandum in support of motion to dismiss; review Judge Bradbury 
disqualification order 
e-mails to and from Merlyn Clark regarding 10:00 o'clock conference call; 
conference call with Bill Mccann, Merlyn Clark and John Ashby; review 
John Ashby memorandum; drafting of motion to dismiss complaint against 
Gary Meisner; review complaint; memorandum regarding depositions 
e-mails to and from Merlyn Clark; review of brief; e-mail to and from John 
Ashby regarding claim for dissolution in first case; review pleadings in first 
case; conference call with Bill Mccann, Lori McCann, Merlyn Clark and 
John Ashby; telephone conference with Bill McCann; review e-mail from 
Merlyn Clark to Chuck McDevitt; e-mail from John Ashby; research; 
telephone conference with John Ashby 
e-mails regarding involvement of Chuck McDavitt and joint defense 
agreement; review joint defense agreement; e-mail to Merlyn Clark; review 
revised brief in support of motion to dismiss; memorandum 
review fax copy of Board of Directors minutes; memorandum 
MEM e-mail from Merlyn Clark; conference call with Bill McCann, Lori McCann, 






















William V. Mccann Jr. 












Chuck McDevitt and John Ashby; review e-mails from Merlyn Clark serving 
motion and exhibits; review correspondence file; review correspondence to 
and from Tim Esser regarding annual meeting; correspondence to Bill 
McCann, Merlyn Clark and Chuck McDavitt 
review correspondence from Tim Esser; fax to Bill McCann; review e-mails 
regarding service of papers on Tim Esser and Andrew Schwam 
review Chuck McDevitt's notice of appearance and motion to dismiss; 
review exhibits to brief in support of motion to dismiss, including Judge 
Reinhardt's opinion in first case 
review correspondence regarding notice to shareholders of right to 
purchase stock of shareholder requesting dissolution 
e-mail to Merlyn Clark regarding Joint Defense Agreement; review e-mail 
from Merlyn Clark and Bill McCann 
review e-mail from Merlyn Clark regarding Joint Defense Agreement; 
review fully executed Joint Defense Agreement 
For Current Services Rendered 
Recapitulation 





Photocopies($ .10 per page) 
Facsimile 
Long distance telephone 
postage 
Total Expenses Th ru 07/31/2008 
Total Current Work 
Previous Balance 
Payment - thank you 








































William V. Mccann Jr. 
Account No: 
Statement No: 
Re: Mccann Ranch & Livestock Co. 
Balance Due 
There may be costs advanced for which we have not yet been invoiced; at such time as invoices are 
received, a subsequent billing will be sent 
AFFIDAVIT OF MICHAELE. McNICHOLS 
Page:3 




William V. Mccann Jr. 
c/o Mccann Ranch & Livestock Co. 
P.O. Box 445 
Lewiston ID 83501-0445 
In Account With 
CLEMENTS, BROWN & McNICHOLS, P.A. 
Lawyers 
Post Office Box 1510 
Lewiston, Idaho 83501 
Taxpayer No. 82~0461950 
Telephone (208) 743--6538 
Facsimile {208) 746--0753 





There may be costs advanced for which we have not yet been invoiced; at such time as invoices are 
received, a subsequent billing will be sent. 
AFFIDAVIT OF MICHAELE. McNICHOLS 
Page: 1 





In Account With 
CLEMENTS, BROWN & McNICHOLS, P.A. 
Lawyers 
Post Office Box 1510 
Lewiston, Idaho 83501 
Taxpayer No. 82-0461950 
Telephone (208} 743-6538 
Facsimile (208} 74&-0753 
William V. McCann Jr. 
c/o Mccann Ranch & Livestock Co. 
P.O. Box 445 
Lewiston ID 83501-0445 







correspondence to Andy Schwam and Tim Esser regarding answers to 
interrogatories and request for production of documents 
review discovery responses: voice mail message to Merlyn Clark; 
telephone conference with Bill Mccann, Jr. 
telephone conference with Merlyn Clark: e-mail to Lori Mccann regarding 
list of documents: e-mail from Lori McCann 
For Current Services Rendered 
Recapitulation 
Michael E. McNichols 
HQIJL§ 
0.60 
Total Current Work 
Previous Balance 
PaynJ.~nts 











There may be costs advanced for which we have not yet been invoiced: at such time as invoices are 
received, a subsequent billing will be sent. 
AFFIDAVIT OF MICHAELE. McNICHOLS 
Page: 1 













In Account With 
CLEMENTS, BROWN & McNICHOLS, P.A. 
Lawyers 
Post Office Box 1510 
Lewiston, Idaho 83501 
Taxpayer No. 82-0461950 
Telephone (208) 743-6538 
Facsimile (208) 746-0753 
William V. Mccann Jr. 
c/o McCann Ranch & Livestock Co. 
P.O. Box 445 
Lewiston ID 83501-0445 















telephone conference with Gary Meisner 
telephone conference with Bill McCann 
e-mails from Merlyn Clark and Bill McCann 
review Merlyn Clark motion for scheduling conference; review plaintiff's 
motion to disqualify Judge Reinhardt; review plaintiff's affidavit in support 
of motion to disqualify Judge Reinhardt; review e-mails from Merlyn Clark 
regarding plaintiff's motion to disqualify Judge Reinhardt 
review draft memo in opposition to plaintiff's motion to disqualify Judge 
Reinhardt; e-mail to Merlyn Clark with suggestions; review final draft of 
memorandum 
review of plaintiff's memorandum in opposition to motion to dismiss; 
memorandum; telephone conference with Bill McCann; second telephone 
conference with Bill McCann regarding possible amendment of by-laws; 
e-mail to Merlyn Clark and Chuck McDevitt; e-mails from Merlyn Clark and 
Chuck McDavitt; drafting of discovery requests to plaintiff regarding 
allegations against Gary Meisner; revision of requests for admission, 
interrogatories and request for production of documents 
e-mail from Merlyn Clark regarding recent Idaho case on res judicata: 
review recent case; memo 
For Current Services Rendered 
AFFIDAVIT OF MICHAELE. McNICHOLS 
Page: 1 
September 30, 2008 
Account No: 1617-000M 


















VI/ii/lam V. McCann Jr. 
Re: McCann Ranch & Livestock Co. 
Recapitulation 
Timekeeper 
Michael E. McNichols 
Facsimile 
Total Expenses Thru 09/30/2008 
Total Current Work 
Previous Balance 




September 30, 2008 













There may be costs advanced ior which we have noi yet been invoiced; at such time as invoices are 
recelved, a subsequent billing will be sent. 
AFFIDAVIT OF MICHAELE. McNICHOLS 
In Account With 
CLEMENTS, BROWN & McNICHOLS, P.A. 
Lawyers 
Post Office Box 1510 
Lewiston, Idaho 83501 
Taxpayer No. 82-0461950 
Telephone {208) 743-6538 
Facsimile (208) 746-0753 
William V. Mccann Jr. 
c/o McCann Ranch & Livestock Co. 
P.O. Box 445 
Lewiston ID 83501-0445 














review miscellaneous e-mails; telephone conference with court clerk 
regarding submission of disqualification motion on the papers; e-mail to 
Bill McCann and counsel regarding submission of disqualification motion 
on the papers 
e-mails regarding conference call on brief; review plaintiff's answers to 
requests for admission and interrogatories; memorandum; research Rule 
36 IRCP; review memo; drafting of correspondence to Tim Esser and 
Andrew Schwam regarding amendment to responses to requests for 
admission; review draft reply brief; memorandum; telephone conference 
with John Ashby; memorandum 
revision of correspondence to Tim Esser and Andrew Schwam regarding 
amendment of responses to requests for admission 
e-mails to and from Merlyn Clark regarding discussion of by-law 
amendment to permit sale of stock 
telephone conference with Bill McCann; telephone conference with Tim 
Esser; call to Bill Mccann; telephone conference with Bill McCann; e-mail 
to Merlyn Clark and Chuck McOevitt; review Merlyn Clark e-mail to Tom 
Chandler regarding by-law amendment; revision and final drafting of 
correspondence to Tim Esser and Andrew Schwam regarding discovery 
responses 
e-mail from Merlyn Clark regarding by-law amendment documents; 
conference with Bob Brown regarding amendment of by-laws, reservation 
of right of first refusal on offered price and terms and waiver of right to 
purchase at book value 
AFFIDAVIT OF MICHAEL E. McNICHOLS 
Page: 1 
October 31 , 2008 
Account No: 1617-000M 








William V. McCann Jr. 
Re: McCann Ranch & Livestock Co. 
10/09/2008 
MEM telephone conference with Gary Meisner regarding discovery issues and 
consideration of by-law amendment 
10/10/2008 
MEM conference call; telephone conference with Bill McCann 
10/11/2008 
MEM review plaintiff's interrogatories and requests for production of docurn ents; 
memorandum; correspondence to Gary Meisner regarding by-law 
amendment 
10/13/2008 
MEM voice mail to Merlyn Clark; revision of draft objections and answers to 
interrogatories and requests for production of documents; drafting and 
revision of correspondence to Gary Meisner; telephone conference with 
Merlyn Clark regarding by-law amendment 
10/15/2008 
MEM e-mails (4) from Bill McCann and Merlyn Clark; review amended 
complaint; memorandum to paralegal regarding comparison of amended 
complaint to first complaint; telephone conference with Bill McCann 
10/16/2008 
MEM comparison of amended complaint to original complaint; e-mail to Bill 
McCann; e-mail from Bill Mccann; memorandum regarding copies of 
amended complaint and complaint to Bill McCann 
10/20/2008 
MEM voice mail message from Tim Esser (no charge) 
10/21/2008 
MEM e-mails to and from Merlyn Clark regarding oral argument on motion to 
disqualify Judge Reinhardt; review plaintiff's motion and affidavit; review 
memorandum in opposition to motion for disqualification; conference with 
Bill Mccann; participation in hearing; post-hearing conference with Bil! 
McCann; review correspondence from Tim Esser regarding Gary Meisner 
discovery issues 
10/22/2008 
MEM telephone conference with Gary Meisner; review of proposed order; 
execution of waiver of notice of presentation; correspondence 
10/23/2008 
MEM correspondence to Bill Mccann and Merlyn Clark regarding Tim Esser 
letter; review plaintiff's responses to requests for admissions and 
interrogatories; review documents produced by plaintiff; review John 
Ashby amended memorandum in support of Rule 12(b)(6) motion; drafting 
of motion to dismiss; revision and final drafting of motion to dismiss; e-mail 
from John Ashby; telephone conference with John Ashby; final drafting of 
correspondence to Bill Mccann and Merlyn Clark; telephone conference 
with Bill McCann 
AFFIDAVIT OF MICHAELE. McNICHOLS 
Page:2 
October 31, 2008 
Account No: 1617-000M 











. ;;3}-I ; 
William V. McCann Jr. 








review Memorandum in Support of Motion to Stay; review Rule 26(c) 
I.R.C.P.; telephone conference with Merlyn Clark; call to Tim Esser; e-mail 
to Merlyn Clark 
telephone conference with Tim Esser regarding stay of discovery; e-mails 
to Bill McCann and counsel; voice mail to Gary Meisner 
correspondence from Tim Esser regarding lack of willingness to agree to 
stay discovery; review Merlyn Clark e-mail 
For Current Services Rendered 
Recapitulation 





Photocopies ($ .10 per page) 
Facsimile 
Long distance telephone 
Total Expenses Thru 10/31/2008 
West Payment Center - legal research 
Total Advances 
Total Current Work 
Previous Balance 






October 31 , 2008 
Account No: 1617-000M 
























There may be costs advanced for which we have not yei been invoiced; at such time as invoices are 
received, a subsequent billing will be sent. 
AFFIDAVIT OF MICHAELE. McNICHOLS 
William V. McCann Jr. 
c/o McCann Ranch & Livestock Co. 
P.O. Box 445 
Lewiston ID 83501-0445 
In Account With 
CLEMENTS, BROWN & McNICH0LS, P.A. 
Lawyers 
Post Office Box 151 O 
Lewiston, Idaho 83501 
Taxpayer No. 82-0461950 
Telephone (208) 743-6538 
Facsimile (208) 746-0753 




October 31, 2008 
Account No: 1617 -ODOM 
Statement No: 77 
$1,723.74 
$1,723.74 
There may be cosis advanced for which we have not yet been invoiced; at such time as invoices are 
received, a subsequent billing will be sent. 
AFFIDAVIT OF MICHAELE. McNICHOLS 
In Account With 
CLEMENTS, BROWN & McNICHOLS, P.A. 
Lawyers 
Post Office Box 1510 
Lewiston, Idaho 83501 
Taxpayer No. 82-0461950 
Telephone (208) 743-6538 
Facsimile (208) 746-0753 
William V. Mccann Jr. 
c/o Mccann Ranch & Livestock Co. 
P.O. Box 445 
Lewiston ID 83501-0445 
Re: McCann Ranch & Livestock Co. 
Fees 
11/05/2008 
MEM telephone conference with Gary Meisner; e-mail to Bill McCann and 
counsel 
11/06/2008 
MEM e-mail regarding By-Law amendment; review of proposed By-Law 
amendment; memorandum 
11/08/2008 
MEM review memos; review correspondence between Gertrude McCann and 
Gary Meisner; memorandum regarding redemption; review By-Laws; 
review Articles of Incorporation; review corporate code regarding 
amendment of By-Laws 
11/10/2008 
MEM review memorandum regarding comparing discovery requests to Gary 
Meisner, Bill Mccann and the corporation; telephone conference with Bill 
Mccann 
11/11/2008 
MEM drafting of motion to stay discovery; drafting of memorandum in support of 
motion to stay discovery; revision and final drafting of motion and 
memorandum 
11/12/2008 
MEM review correspondence from Tim Esser; telephone conference with Bill 
McCann; memorandum; telephone conference with Gary Meisner; drafting 
of response to Tim Esser; conference call with Bill McCann, Merlyn Clark 
and Gary Meisner; further memorandum regarding response letter to Tim 
Esser 
11/13/2008 
MEM drafting and revision of letter to Tim Esser 
11/i 4/2008 
MEM finai draft of letter to Tim Esser; e-mail to Gary Meisner; review Chuck 
AFFIDAVIT OF MICHAELE. McNICHOLS 
Page: 1 
November 30, 2008 
Account No: 1617-000M 











William V. McCann Jr. 
















McDevitt motion to stay discovery (no charge) 
review correspondence from Gary Meisner; e-mail to Gary Meisner 
regarding Tim Esser letter 
telephone conference with Bill Mccann (no charge) 
review order assigning Judge Carey to this case 
e-mails from Bill McCann and Merlyn Clark regarding Judge Carey; 
telephone conference with Bill Mccann; e-mail from Merlyn Clark's 
secretary regarding scheduling of hearing 
voice mail message to Karen Remos regarding scheduling of hearing 
telephone conference with Karen Remos regarding scheduling of hearing 
on motions; correspondence from Tim Esser regarding hearing on motion 
to dismiss; telephone conference wlth Bill McCann; e-mail to Merlyn Clark 
and Chuck McDevitt 
e-mails from Merlyn Clark and Chuck McDavitt regarding hearing on 
motions 
For Current Services Rendered 
Recapitulation 




Photocopies ( $ .1 O per page) 
postage 
Total Thru 11/30/2008 
Total Current Work 
Previous Balance 
Payment thank you 
Expenses 
Payments 
AFFIDAVIT OF MICHAELE. McNICHOLS 
2 
November 30, 2008 
Account No: 1617-000M 



























William V. Mccann Jr. 
Re: Mccann Ranch & Livestock Co. 
Balance Due 
Page:3 
November 30, 2008 
Account No: 1617-000M 
Statement No: 78 
$976.04 
There may be costs advanced for which we have not yet been invoiced; at such time as invoices are 
received, a subsequent billing will be sent. 
AFFIDAVIT OF MICHAELE. McNICHOLS 
In Account With 
CLEMENTS, BROWN & McNICHOLS, P.A. 
Lawyers 
Post Office Box 1510 
Lewiston, Idaho 83501 
Taxpayer No. 82-0461950 
Telephone (208) 743-6538 
Facsimile (208) 746-0753 
William V. Mccann Jr. 
c/o McCann Ranch & Livestock Co. 
P.O. Box 445 
Lewiston ID 83501-0445 


















research Rowland v. Rowland; review plaintiff's motion to compel 
discovery and supporting memorandum and affidavit 
telephone conference with Bill Mccann; review amended notice of hearing; 
review file copy of our motion and memorandum 
drafting of memorandum in opposition to motion to compel discovery; 
review amended complaint; revision and final drafting of memorandum in 
opposition to plaintiff's motion to compel discovery 
final draft of memorandum in opposition to motion to compel 
review Merlyn Clark memorandum in opposition to motion to compel 
discovery (no charge) 
review Tim Esser's brief 
review brief in support of motion to dismiss; memorandum regarding 
argument; extended telephone conference with Merlyn Clark; research C 
Systems case; further legal research; second extended telephone 
conference with Merlyn Clark; outline for oral argument on Tuesday's 
hearing 
memorandum regarding argument; dictation of outline for oral argument; 
review Merlyn Clark argument outline (25 pages); memorandum; 
telephone conference with Merlyn Clark 
review plaintiff's appellate brief in McCann 1; review UiF op1n1on regarding 
definition of transaction; revision of outline of oral argument; conference 
AFFIDAVIT OF MICHAELE. McNICHOLS 
Page: 1 
December 31, 2008 
Account No: 1617-000M 









William V. Mccann Jr. 
Re: McCann Ranch & Livestock Co. 
Time kefille r 
with Bill and Lori McCann, Chuck McDevitt and Merlyn Clark; attendance 
and participation at oral argument on motion to dismiss: post-hearing 
conference with Bill and Lori Mccann and counsel; telephone conference 
with Bill Mccann 
For Current Services Rendered 
Recapitulation 
Michael E. McNichols 
12/22/2008 
Photocopies($ .10 per page) 
postage 
Total Expenses Thru 12/31/2008 
Total Current Work 
Previous Balance 





December 31, 2008 
Account No: 1617-000M 

















There may be costs advanced ior which we have not yet been invoiced; at such time as invoices are 
received, a subsequent billing will be sent. 
AFFIDAVIT OF MICHAELE. McNICHOLS 
In Account With 
CLEMENTS, BROWN & McNICHOLS, P.A. 
William V. Mccann Jr. 
c/o McCann Ranch & Livestock Co. 
P.O. Box 445 
Lewiston ID 83501-0445 




Post Office Box 1510 
Lewiston, Idaho 83501 
Taxpayer No. 82-0461950 
Telephone (208) 743-6538 
Facsimile (208) 746-0753 
Page: l 
December 31, 2008 
Account No: 1617-000M 
Statement No: 80 
$2,038.19 
$2,038.19 
There may be costs advanced for which we have not yei been invoiced; at such time as invoices are 
received, a subsequent billing will be sent. 
AFFIDAVIT OF MICHAELE. McNICHOLS 
In Account With 
CLEMENTS, BROWN & McNICHOLS, P.A. 
Lawyers 
Post Office Box 1510 
Lewiston, Idaho 83501 
Taxpayer No. 82-0461950 
Telephone (208) 743-6538 
Facsimile (208) 746-0753 
William V. Mccann Jr. 
c/o Mccann Ranch & Livestock Co. 
P.O. Box 445 
Lewiston ID 83501-0445 














e-mail to Merlyn Clark, Chuck McDevitt and Bill McCann regarding sales 
agreement with Gertrude and possible by-law change; telephone 
conference with Bill Mccann; e-mail from Chuck McDevitt; review sales 
agreement with Gertrude Mccann; memorandum regarding addendum to 
sales agreement 
e-mails from Bill Mccann 
telephone conference with Bill Mccann (no charge) 
review order; telephone conference with Lori Mccann; telephone 
conference with Bill McCann 
review e-mails from Merlyn Clark and Bill Mccann; telephone conference 
with Bill Mccann; e-mails from Chuck McDevitt and Bi!I McCann 
review plaintiff's reply brief on res judicata issues; telephone conference 
with Bill Mccann 
For Current Services Rendered 
Recapitulation 
Michael E. McNichols 
Hours 
1.30 
01/23/2009 West Payment Center - legal research 
Total Advances 
Advances 
AFFIDAVIT OF MICHAELE. McNICHOLS 
Page: 1 
January 31, 2009 
Account No: 1617-000M 




















William V. Mccann Jr. 
Re: Mccann Ranch & Livestock Co. 
01/21/2009 
Total Current Work 
Previous Balance 




January 31, 2009 
Account No: 1617-000M 





There may be costs advanced for which we have not yei been invoiced; at such time as invoices are 
received, a subsequent billing will be sent. 
AFFIDAVIT OF MICHAEL E. McNICHOLS 
In Account With 
CLEMENTS, BROWN & McNICHOLS, P.A. 
Lawyers 
Post Office Box 1510 
Lewiston, Idaho 83501 
Taxpayer No. 82-0461950 
Telephone (208) 743-6538 
Facsimile (208) 746-0753 
William V. Mccann Jr. 
c/o McCann Ranch & Livestock Co. 
P.O. Box 445 
Lewiston ID 83501-0445 














telephone conference with Bill McCann regarding documentation of 
payments to Gertrude McCann 
e-mail from Bill McCann; review resolution 
review draft resolution regarding payments to Gertrude McCann 
drafting of memorandum regarding resolution; correspondence to Bill 
McCann 
telephone conference with Bill McCann regarding resolution concerning 
expense reimbursement to Gertrude Mccann 
e-mail to Bill McCann regarding amendment to resolution 
For Current Services Rendered 
Recapitulation 
Michael E. McNichols 
Hours 
0.60 
Total Current Work 
Previous Balance 
Payments 
03/06/2009 Payment - thank you 
AFFIDAVIT OF MICHAELE. McNICHOLS 
Page: 1 
February 28, 2009 
Account No: 1 617-000M 























William V. Mccann Jr. 
Re: McCann Ranch & Livestock Co. 
Balance Due 
Page: 2 
February 28. 2009 
Account No: 1617-000M 
Statement No: 82 
$t 14.00 
There may be costs advanced for which we have not yet been invoiced; at such time as invoices are 
received, a subsequent billing will be sent. 
AFFIDAVIT OF MICHAEL E. McNICHOLS 
In Account With 
CLEMENTS, BROWN & McNICHOLS, P.A. 
Lawyers 
Post Office Box 151 O 
Lewiston, Idaho 83501 
Taxpayer No. 82-0461950 
Telephone (208) 743-6538 
Facsimile (208) 746-0753 
William V. Mccann Jr. 
c/o McCann Ranch & Livestock Co. 
P.O. Box 445 
Lewiston ID 83501-0445 













e-mail regarding Resolution (no charge) 
telephone conference with John Ashby regarding research issue of joining 
directors in action to dissolve corporation; review order; telephone 
conference with Bill McCann; e-mail; telephone conference with Bill 
McCann; review of opinion and order; memorandum; voice mail to Gary 
Meisner; telephone conference with Bill McCann; review pleadings to 
confirm allegation of irreparable injury 
review interrogatories and requests for production of documents; 
memorandum; review motion for reconsideration; review Tim Esser letter 
to Judge Carey and motion for reconsideration 
memorandum regarding plaintiff's motion to reconsider; telephone 
conference with Bill Mccann 
review e-mails regarding scheduling meeting; review Tim Esser letter; 
research Idaho Rules of Civil Procedure; memorandum; review Tim Esser 
motion for reconsideration; legal research on issue of whether dismissal is 
with or without prejudice; telephone conference with Bill McCann regarding 
discovery 
memorandum; preparation for meeting with Bill and Lori McCann; 
telephone conference with Chuck McDevitt and Merlyn Clark; conference 
with Bill McCann and Lori McCann; telephone conference with Chuck 
McDevitt; telephone conferences with Merlyn Clark and ~lohn Ashby; 
review interrogatories and document requests to Bill McCann and McCann 
Ranch & Livestock Co. 


















William V. Mccann Jr. 





















telephone conference with John Ashby 
review letter and memo; correspondence to Bill McCann; review John 
Ashby memorandum regarding propriety of retaining individual directors as 
defendants; e-mail from Merlyn Clark; memo to Ellen Burnham regarding 
listing of documents 
review alternate organizations of list of documents; memorandum 
regarding final list 
telephone conference with Bill Mccann; review list of documents; 
correspondence to Bill and Lori McCann with copies to counsel; 
memorandum; telephone conference with Bill mcCann regarding possible 
settlement 
telephone conference with Gary Meisner regarding correspondence with 
Gertrude Mccann; drafting of letter to Gertrude McCann regarding 
correspondence with Gary Meisner 
review Kerry memorandum; fax to Bill Mccann; extended conference with 
Bentley Stromberg regarding strategy on raising issue of whether motion 
for Summary Judgment is with prejudice 
review order 
preparation for meeting with Bill and Lori Mccann and conference call with 
Boise counsel; extended telephone conference call with Bill and Lori 
Mccann and Boise counsel; e-mail to Chuck. McDevitt regarding 
availability for motion arguments; e-mails regarding availability for fall trial; 
memorandum regarding answers to interrogatories and requests for 
production of documents; memorandum; telephone conference with Bill 
Mccann; e-mails regarding transcript of Schwam argument; research and 
e-mail to counsel 
research and memoranda; telephone conference with Bill McCann; 
memorandum 
telephone conference with Bill Mccann; e-mail from Bill McCann; voice 
mail message to Mer!yn Clark; final drafting of Gary Meisner discovery 
responses 




























William V. Mccann Jr. 






review motion for hearing on motion to reconsider and scheduling 
conference to set trial; execution of signature page 
voice mail from Lori McCann regarding documents to review (no charge) 
For Current Services Rendered 
Recapitulation 




Photocopies($ .10 per page) 
postage 
Total Expenses Thru 03/31/2009 
Total Current Work 
Previous Balance 











There may be costs advanced for which we have not yet been invoiced; at such time as invoices are 
received, a subsequent billing will be sent. 
AFFIDAVIT OF MICHAEL E. McNICHOLS 
Page: 3 















William V. Mccann Jr. 
c/o McCann Ranch & Livestock Co. 
P.O. Box 445 
Lewiston ID 83501-0445 
In Account With 
CLEMENTS, BROWN & McNICHOLS, P.A. 
Lawyers 
Post Office Box 1510 
Lewiston, Idaho 83501 
Taxpayer No. 82-0461950 
Telephone (208) 743-6538 
Facsimile (208) 746-0753 





There may be costs advanced for which we have not yet been invoiced; at such time as invoices are 
received, a subsequent billing will be sent. 
AFFIDAVIT OF MICHAELE. McNICHOLS 
Page: 1 





In Account With 
CLEMENTS, BROWN & McNICHOLS, P.A. 
Lawyers 
Post Office Box 1510 
Lewiston, Idaho 83501 
Taxpayer No. 82-0461950 
Telephone (208) 743-6538 
Facsimile (208) 746-0753 
William V. Mccann Jr. 
c/o McCann Ranch & Livestock Co. 
P.O. Box 445 
Lewiston ID 83501-0445 
















review e-mails; calendar hearing in Boise on May 1 5 
review return letter from Gertrude Mccann; memorandum 
memo regarding Tim Esser letter and Maris Baltins' derivative demand 
letter; review Tim Esser letter; review Baltins' letter; memorandum 
regarding letter to Tim Esser offering Gary Meisner's consideration of any 
suggestions; voice mail to Merlyn Clark 
telephone conference with Merlyn Clark regarding status and bifurcation; 
telephone conference with Bill McCann regarding review of documents 
and bifurcation; e-mails to Chuck Brown, Merlyn Clark and Bill Mccann 
regarding bifurcation and telephone conference on Tuesday 
revision of annual meeting notice; e-mail to Lori McCann; review 
documents for production; drafting of privilege logs regarding e-mails; 
research issue of irreparable injury; review amended complaint; research 
Roland v. Roland; memorandum regarding irreparable injury; telephone 
conference with Bill Mccann regarding deposition of Ronnie Mccann 
review documents; segregation of documents; drafting of privilege log; 
telephone conference with Bill Mccann; review Judge Carey opinion; 
review amended complaint; memorandum 
telephone conference with John Ashby; outline of agenda for conference 
call; conference with Bill Mccann; conference call with Bill Mccann, Chuck 
McDevitt, Merlyn Clark and John Ashby 






















Wil!iam V. Mccann Jr. 
Re: Mccann Ranch & Livestock Co. 
04/15/2009 
MEM review notice of shareholders' meeting; e-mail to Bill and Lori McCann; 
telephone conference with Bill McCann 
04/20/2009 
MEM partial review of transcript of motion hearing; extended telephone 
conference with John Ashby; review miscellaneous e-mails: telephone 
conference with Bill Mccann 
04/21/2009 
MEM e-mails regarding telephone conference call; voice mail to Merlyn Clark; 
voice mail from Merlyn Clark; extended telephone conference with Merlyn 
Clark; review Tim Esser's brief in support of motion for reconsideration; 
drafting of outline and memorandum in opposition to Tim Esser 
memorandum; telephone conference with Bill Mccann 
04/23/2009 
MEM review discovery responses; preparation for meeting; meeting with Bill and 
Lori Mccann; telephone conference with Bill and Lori McCann, Chuck 
McDevitt and Merlyn Clark 
04/24/2009 
MEM conference with Bill and Lori Mccann; conference telephone call with Bill 
and Lori McCann, Merlyn Clark, Chuck McDevitt and John Ashby; 
telephone conference with Chuck McDevitt, Merlyn Clark and Tim Esser 
regarding discovery; telephone conference with Bill Mccann regarding 
plaintiff's intention to take deposition of Gertrude Mccann 
04/25/2009 
MEM review memorandum in support of motion for reconsideration; e-mail to 
John Ashby; review miscellaneous e-mails regarding Gertrude Mccann 
deposition; e-mails to Lori McCann regarding defense of directors; review 
minutes and notes 
04/27/2009 
MEM telephone conference with John Ashby regarding memorandum in support 
of motion for reconsideration; research ALA annotation; telephone 
conference with John Ashby regarding reasonable expectation 
voice mall from Lori Mccann; telephone conference with Lori McCann; 
review depreciation schedule; review memo of corporate records and 
activities; review memo of legal fees; conference with Bill Mccann; 
conference call with Bill and Lori McCann, Chuck McDevitt. Merlyn Clark 
and John Ashby; telephone conference with Bill Mccann; review transcript 
of hearing; memorandum regarding motion for reconsideration; 
memorandum regarding notes from transcript regarding reasonable 
expectations 
04/28/2009 
MEM e-mail from Lori Mccann; telephone conference with John Asr1by; 
telephone conference with Bill McCann; telephone conference with John 
Ashby regarding reply to plaintiff's motion for reconsideration; review 
correspondence from Tim Esser; review Merlyn Clark letter io Tim Esser; 























Wilfiam V. McCann Jr. 






review Merlyn Clark e-mails; telephone conference with John Ashby 
regarding our motion for reconsideration 
numerous e-mails from Merlyn Clark, John Ashby, Chuck McOevitt and Bill 
McCann; review Bill McCann's memorandum regarding answer to factual 
allegations in complaint; telephone conference with Bill McCann; review 
draft memorandum in support of reconsideration; telephone conference 
with Bill McCann regarding motion to bifurcate; review motion to bifurcate; 
revision of motion to bifurcate; telephone conference with Bill Mccann; 
review Tim Esser letter; telephone conference with John Ashby; review 
revised motion to bifurcate; e-mails to Chuck McDevitt regarding motion to 
bifurcate and participation in shareholders' meeting; e-mail from John 
Ashby regarding answer to amended complaint; review amended 
complaint; memorandum adapting answer to answer for Gary Meisner to 
amended complaint 
review motion to bifurcate; memorandum; review answer for Gary E. 
Meisner; e-mail to Chuck McDevitt regarding answer for corporation; 
review e-mails regarding motion and discovery 
For Current Services Rendered 
Recapitulation 






Photocopies($ .10 per page) 
Facsimile 
postage 
Total Expenses Thru 04/30/2009 
Expenses 
Nancy K. Towler - transacript of 12/30/08 hearing 
West Payment Center - legal research 
Total Advances 
Total Current Work 
Previous Balance 
Payment - thank you 






























William V. Mccann Jr. 
Account No: 
Statement No: 
Re: McCann Ranch & Livestock Co. 
Balance Due 
There may be costs advanced for which we have not yet been invoiced; at such time as invoices are 
received, a subsequent billing will be sent. 
AFFIDAVIT OF MICHAELE. McNICHOLS 
Page: 4 




In Account With 
CLEMENTS, BROWN & McNICHOLS, P.A. 
Lawyers 
Post Office Box 1510 
Lewiston, Idaho 83501 
Taxpayer No. 82-0461950 
Telephone (208) 743-6538 
Facsimile (208) 746-0753 
William V. Mccann Jr. 
c/o McCann Ranch & Livestock Co. 
P.O. Box 445 
Lewiston ID 83501-0445 













telephone conference with John Ashby 
research indemnification statute; memorandum 
telephone conference with Bill McCann; review documents; preparation for 
annual meeting of shareholders and directors; telephone conference with 
Gary Meisner; attendance at annual meeting of shareholders and annual 
meeting of directors; conference with Bill and Lori McCann; review loan 
documents; e-mail to Lori McCann regarding loan documents notebook; 
telephone conference with Bill McCann regarding anti-dissolution 
covenants; e-mail to counsel regarding anti-dissolution covenants 
e-mail from Lori McCann regarding minutes of shareholders' meeting (no 
charge) 
telephone conference with John Ashby; e-mails to and from Chuck 
McDavitt regarding verification; telephone conference with Bill Mccann; 
e-mail to Chuck McDavitt; e-mail from Bill Mccann; telephone conference 
with Bill Mccann; e-mail to Chuck McDavitt; review John Ashby draft brief 
in response to plaintiffs motion for reconsideration; extended telephone 
conference with John Ashby; telephone conference with Bill McCann; 
review Tim Esser memorandum in opposition to our motion for 
reconsideration; telephone conference with Bill Mccann; second review of 
Tim Esser brief; memorandum 
e-mail from Lori McCann; review minutes of shareholders' meeting; e-mail 
to Lori McCann regarding minutes of shareholders' meeting; telephone 
conference with Bill Mccann; telephone conference with Merlyn Clark; 
review notes and memos; preparation for afternoon telephone conference 
call; e-mail from Merlyn Clark regarding Tim Esser memorandum; e-mail 
















William V. Mccann Jr. 


















from Chuck McDevitt; review and sign joinder in memorandum; final 
preparation for conference call; conference with Bill McCann; conference 
call with Bill McCann, Lori McCann, Chuck Mc Devitt, Merlyn Clark and 
John Ashby 
review correspondence from Tim Esser; review Tim Esser's supplemental 
discovery requests to Bill McCann and corporation; telephone conference 
with Bill Mccann; e-mails to and from Lori Mccann; review reply 
memorandum in support of motion for reconsideration 
research cases of Utah Power & Light Co. v. Idaho Public Utilities 
Commission, Hall v. Glenn Ferry's Grazing Association, Tillery v. Leonard 
& Sciolla, F.M. See Corp. v. Control Solutions, Inc., Heinz v. Heinz, State 
v. Yakovac, Loomis v. City of Hailey and Read v. Harvey; e-mail to Chuck 
McDavitt and Merlyn Clark regarding presentation of oral argument on our 
motion to reconsider 
e-mails to and from Merlyn Clark regarding letters; review memo; 
extended telephone conference with John Ashby revising reply 
memorandum in support of our motion for reconsideration; e-mail from 
John Ashby; review documents; e-mail to John Ashby 
e-mails to and from Merlyn Clark regarding argument and documents; 
outline argument on motion to reconsider 
telephone conference with Bill McCann; revision of outline of argument on 
motion for reconsideration 
research; memorandum; telephone conference with John Ashby; final 
preparation for conference cal! motion hearing; conference with Bill and 
Lori Mccann; participation in conference call motion hearing 
telephone conference with Merlyn Clark; telephone conference with Bill 
Mccann; telephone conference with Merlyn Clark; telephone conference 
with Bill McCann 
memorandum regarding deposition of plaintiff; memorandum regarding 
outline for testimony from expert witness 
MEM correspondence to Gary Meisner regarding Judge Carey's recent order; 
telephone conference with Lori Mccann; call to Gary Meisner; telephone 
conference with Gary Meisnei; telephone conference wiih Bill Mccann 
regarding meeting with Merlyn Clark; telephone conference with Bill 


























William V. Mccann Jr. 
Re: McCann Ranch & Livestock Co. 
Mccann regarding Tuesday morning meeting with Merlyn Clark 
05/19/2009 
MEM breakfast meeting with Merlyn Clark, Bill McCann and Lori Mccann; review 
correspondence from Tim Esser regarding deposition of Gertrude 
Mccann; telephone conference with John Riseborough; call to Brad Swan; 
telephone conference with Brad Swan; telephone conference with Bill 
McCann; telephone conference with Lori McCann; telephone conference 
with Bill Mccann regarding meeting with Merlyn Clark; memorandum 
regarding Summary Judgment; conference with Bill McCann, Merlyn Clark 
and Lori Mccann 
05/20/2009 
MEM outline issues for Summary Judgment affidavit; outline business plan 
05/21/2009 
MEM voice mail from John Riseborough; e-mail to clients 
05/22/2009 
MEM breakiast meeting with Bill and Lori McCann and Gary Meisner; telephone 
conference with Bill Mccann regarding meeting with Gertrude McCann; 
telephone conference with Brad Swan 
05/26/2009 
MEM miscellaneous e-mails regarding afternoon conference call; telephone 
conference with Bill Mccann; call to Darrel Aherin; e-mail to Bill Mccann: 
drafting of outline for conference call; revision of outline for conference 
call; final preparation for conference call; review draft of discovery 
responses to discovery requests to Bill Mccann and corporation; 
conference call with Bill and Lori Mccann, Chuck McDavitt, Merlyn Clark 
and John Ashby 
05/27/2009 
MEM outline of issues for meeting with Darrel Aherin; conference with Darrel 
Aherin regarding his prospective representation of Gertrude Mccann; 
e-mail to Bill Mccann regarding meeting with Darrel Aherin; review Bil! 
McCann's errors and omissions applications; review Chuck McDavitt letter 
to Tim Esser; telephone conference with Bill McCann regarding meeting 
with Gertrude McCann and Darrel Aherin 
05/28/2009 
MEM review summary of fees paid to Bill McCann; review spreadsheet of past 
and future amortization on Protective Life Mortgage; calculations of past 
and future amortization by shareholder; e-mail to Bill McCann and counsel 
05/29/2009 
MEM telephone conference with Darrel Aherin regarding meeting with Gertrude 
Mccann 
05/30/2009 
MEM review correspondence from Tim Esser; review supplemental answers to 
interrogatories concerning Dennis Reinstein; review correspondence and 



























William V. Mccann Jr. 
Re: Mccann Ranch & Livestock Co. 
deposition notice and subpoena for Gertrude McCann; voice mail to Bill 
McCann 
For Current Services Rendered 
Time'5eepeJ 




Total Expenses Thru 05/31/2009 
West Payment Center - legal research 
Total Advances 
Total Current Work 
Previous Balance 















There may be costs advanced for which we have not yet been invoiced; at such iime as invoices are 
received, a subsequent billing will be sent. 
AFFIDAVIT OF MICHAELE. McNICHOLS 
Page: 4 















In Account With 
CLEMENTS, BROWN & McNICHOLS, P.A. 
Lawyers 
Post Office Box 1510 
Lewiston, Idaho 83501 
Taxpayer No, 82-0461950 
Telephone (208) 743-6538 
Facsimile (208) 746-0753 
William V. Mccann Jr. 
c/o McCann Ranch & Livestock Co. 
P.O. Box 445 
Lewiston ID 83501-0445 
Re: McCann Ranch & Livestock Co. 
F~~§ 
06/01/2009 
MEM telephone conference with Bill McCann; call to Lori McCann; telephone 
conference with Bill McCann 
06/02/2009 
MEM review e-mails from Merlyn Clark; voice mail to John Riseborough 
regarding letter; review e-mails; review materials provided by Lori McCann 
regarding legal fees; extended telephone conference with Merlyn Clark 
regarding discovery; review additional e-mails regarding legal fees 
06/03/2009 
MEM review notes and memos regarding issues for Dorothy Snowball 
consideration and affidavit; review plaintiff's discovery requests; telephone 
conference with Bill Mccann; conference with Bill and Lori Mccann; 
conference call with Merlyn Clark, Chuck McDevitt, John Ashby and 
Dorothy Snowball; call to Darrel Aherin regarding deposition of Gertrude 
Mccann; memorandum; telephone conference with Bill McCann; 
correspondence from Darrel Aherin to Tim Esser regarding deposition of 
Gertrude McCann 
06/04/2009 
MEM memorandum; telephone conference with Merlyn Clark; telephone 
conference with Bill Mccann regarding planning for depositions; review 
discovery responses; e-mails regarding depositions; telephone conference 
with Darrel Aherin: review Merlyn Clark e-mail 
06/05/2009 
MEM e-mails regarding discovery and discovery responses 
06/06/2009 
MEM memorandum: correspondence 
06/08/2009 
MEM e-mails regarding deposition of Gertrude Mccann 























William V. Mccann Jr. 
Re: Mccann Ranch & Livestock Co. 
06/11/2009 
MEM voice mail trom Gary Meisner regarding schedule; review letter from 
Chuck McDevitt to Tim Esser; e-mail to Chuck McDevitt; review amended 
notice of Gertrude McCann's deposition; review discovery requests; e-mail 
to John Ashby; review Dorothy Snowball memo and schedule of note 
amortization; e-mail regarding scheduling of deposition of Ron McCann; 
telephone conference with Bill McCann 
06/13/2009 
MEM outline of business plan; outline of issues and potential questions for 
deposition of Bill McCann; outline of issues and potential questions for 
deposition of Ron McCann 
06/15/2009 
MEM voice mail from Bill Mccann; voice mail to Bill Mccann; telephone 
conference with Bill Mccann; telephone conference with Merlyn Clark; 
voice mail to Tim Esser; e-mails to counsel regarding scheduling of 
deposition of Ron McCann far July 17; telephone conference with Bill 
McCann 
06/16/2009 
MEM e-mail from Merlyn Clark regarding Ron McCann's demand for spinoff; 
review Ron McCann's demand; memorandum; outline of long range 
scenarios; review e-mails from Lori Mccann; respond to e-mails from Lori 
McCann; telephone conference with Bill Mccann 
06/17/2009 
MEM review minutes of directors' meeting; e-mail to Lori Mccann; e-mail to Bill 
and Lori Mccann and counsel regarding directors' minutes 
06/18/2009 
MEM correspondence from Tim Esser regarding Ron McCann's deposition; 
correspondence to Bill and Lori McCann and counsel regarding Ron 
McCann's deposition; review e-mail from Merlyn Clark 
06/19/2009 
MEM telephone conference with Bill Mccann; e-mail from Merlyn Clark; 
telephone conference with Merlyn Clark; e-mail to Lori McCann regarding 
documents 
06/22/2009 
MEM correspondence to Tim Esser regarding statutory correction; e-mails 
covering document lists 
06/23/2009 
MEM memorandum; e-mail regarding scheduling conference and Summary 
Judgment; correspondence 
06/24/2009 
MEM telephone conference with Bill McCann; e-mail from Chuck McDevitt 





























William V. McCann Jr. 






e-mails regarding deposition schedule for August 26; voice mail message 
to Merlyn Clark regarding summary judgment; review e-mails from Lori 
McCann to Merlyn Clark; telephone conference with Gary Meisner 
regarding meeting with Gertrude McCann 
telephone conference with Merlyn Clark; e-mail to Merlyn Clark; telephone 
conference with Bill McCann 
For Current Services Rendered 
Recapitulation 




Total Expenses Thru 06/30/2009 
Advances 
06/16/2009 West Payment Center - legal research 
Total Advances 
Total Current Work 
Previous Balance 
Payrni;,int~ 
06/26/2009 Payment thank you 
Balance Due 
Page::: 
June 30, 200!:: 
Account No: 1617-000M 




















There may be costs advanced tor which we have not yet been invoiced: at such time as invoices are 
received, a subsequent billing will be sent. 
AFFIDAVIT OF MICHAELE. McNICHOLS 
In Account With 
CLEMENTS, BROWN & McNICHOLS, P.A. 
Lawyers 
Post Office Box 1510 
Lewiston, Idaho 83501 
Taxpayer No. 82-0461950 
Telephone (208) 743-6538 
Facsimile (208) 746-0753 
William V. McCann Jr. 
c/o McCann Ranch & Livestock Co. 
P.O. Box 445 
Lewiston ID 83501-0445 
Re: Mccann Ranch & Livestock Co. 
f_~_g§_ 
07/06/2009 
MEM review correspondence from Merlyn Clark and Tim Esser regarding 
documents and disk; telephone conference with Tim Esser; e-mail to 
counsel regarding depositions; review e-mail from Merlyn Clark 
07/07/2009 
MEM e-mails; telephone conference with Merlyn Clark; telephone conference 
with Gary Meisner; e-mails regarding depositions; memorandum regarding 
transportation for Gary Meisner; review transcript of hearing (68 pages); 
e-mail to Bill and Lori Mccann; correspondence to Gary Meisner; 
memorandum regarding depositions of Gertrude McCann, Ronnie 
Mccann and Gary Meisner; telephone conference with Darrel Aherin 
regarding deposition of Gertrude McCann and meeting on Friday 
07/0B/2009 
MEM telephone conference with Bill Mccann regarding depositions; drafting of 
letter to Tim Esser regarding scheduling of depositions on August 24 in 
Lewiston; e-mail to Gary Meisner; memorandum regarding deposition of 
Gertrude Mccann; drafting of memorandum for meeting with Darrel Aherin 
regarding Gertrude McCann's deposition; review draft Summarf Judgment 
motion from John Ashby; telephone conference with Bill McCann; outline 
of affidavit for Dorothy Snowball 
07/09/2009 
MEM drafting of outline and memorandum and paragraphs for attidavit of 
Dorothy Snowball; extended telephone conference with John Ashby 
regarding meaning of "irreparable injury"; review draft letter from Chuck 
McDevitt regarding plaintiff's ''demand"; review contract of purchase of 
Gertrude's house; e-mail to counsel regarding fact that contract predates 
January 5, 2001; memorandum 
07/10/2009 
MEM e-mail irom Lori McCann; review tax valuations; correspondence regarding 
deposition notice; extended conference with Darrel Aherin regarding 
torthcom ing deposition of Gertrude McCann 



















William V. McCann Jr. 
Re: McCann Ranch & Livestock Co. 
07/13/2009 
MEM telephone conference with Lori McCann regarding corporate minutes, 
notebook for deposition of Ron McCann and possible meeting with Bill 
McCann to prepare for Gertrude McCann's deposition 
07/14/2009 
MEM memorandum regarding Gertrude McCann's deposition; voice mail to 
Merlyn Clark; extended telephone conference with John Ashby; 
memorandum regarding Merlyn Clark's participation in Gertrude McCann 
deposition; review Chuck McDevitt waiver of right to participate in 
deposition; conference with Bill and Lori McCann; e-mails to Merlyn Clark; 
extended telephone conference with Merlyn Clark; review Merlyn Clark 
outline of deposition of Ron McCann; extended telephone conference with 
Gary Meisner regarding deposition and meeting in Boise on August 21 to 
prepare for deposition 
07/15/2009 
MEM participation in deposition of Gertrude McCann; post-deposition 
conference with Bill and Lori Mccann; telephone conference with Bill 
McCann; telephone conference with Merlyn Clark; conference telephone 
call with Merlyn Clark and Bill McCann 
07/16/2009 
MEM memorandum regarding deposition of Gary Meisner; e-mail from Merlyn 
Clark regarding meeting on August 21; outline of issues for deposition of 
Gary Meisner; research Orcutt case regarding derivative actions; 
memorandum regarding deposition of Ronnie McCann; dinner meeting 
with Bill McCann and Merlyn Clark 
07/17/2009 
MEM organize copies of by-laws and minutes; attendance and participation in 
deposition of Ron McCann; conference with Bill McCann and Merlyn Clark 
07/20/2009 
MEM telephone conference with Bill McCann; voice mail message to Merlyn 
Clark regarding document production and depositions; review e-mail from 
Tim Esser to Chuck McDavitt 
07/21/2009 
MEM review e-mails from Merlyn Clark to Tim Esser; e-mail from Merlyn Clark 
regarding documents; telephone conference with Merlyn Clark; telephone 
conference with Bill McCann 
07/23/2009 
MEM review miscellaneous e-mails; telephone conference with Bill McCann 
07/24/2009 
MEM review correspondence regarding QuickBooks disk; memorandum 
regarding opening of subfile for disk 
For Current Services Rendered 






























William V. Mccann Jr. 
Re: McCann Ranch & Livestock Co. 
Tlrn?!<?er:i~r 
Michael E. McNichols 
07/28/2009 
Photocopies($ .10 per page) 
postage 
Total Expenses Thru 07/31/2009 
Total Current Work 
Previous Balance 








There may be costs advanced tor which we have not yet been invoiced; at such time as invoices are 
received, a subsequent billing will be sent. 
AFFIDAVIT OF MICHAEL E. McNICHOLS 
Page::: 












In Account With 
CLEMENTS, BROWN & McNICHOLS, P.A. 
Lawyers 
Post Office Box 1510 
Lewiston, Idaho 83501 
Taxpayer No. 82-0461950 
Telephone (208) 743-6538 
Facsimile (208) 746-0753 
William V. McCann Jr. 
c/o McCann Ranch & Livestock Co. 
P.O. Box 445 
Lewiston ID 83501-0445 











review miscellaneous documents; telephone conlerence with John Ashby; 
telephone conference with Bill McCann: review protective order papers; 
review motion to compel papers; e-mail to Gary Meisner; e-mails to and 
from Merlyn Clark regarding Boise meeting on Friday; review Merlyn Clark 
reply memorandum; e-mail to Merlyn Clark; memorandum regarding 
discovery cut-off; second telephone conference with John Ashby; 
telephone conference with Bill Mccann; review plaintiff's 4th discovery 
requests to corporation; review plaintiff's discovery responses; telephone 
conference with John Ashby; telephone conference with Bill McCann 
telephone conference with Gary Meisner; correspondence to Gary 
Meisner; review plaintiff's motion to compel and supporting papers; review 
Merlyn Clark memorandum and supporting papers; memorandum; 
telephone conference with Bill McCann regarding discovery and business 
plan; telephone conference with Darrel Aherin regarding Gertrude McCann 
deposition transcript 
Boise meeting with Merlyn Clark, John Ashby and Chuck McOevitt; review 
transcript of deposition ot Ron McCann (pages 1-106) 
complete review of Ron Mccann deposition (pages 107-122); dictate first 
draft of summary of Ron McCann deposition; review transcript of 
deposition of Gertrude Mccann (51 pages); dictate initial summary of 
deposition of Gertrude Mccann 
voice mail to Merlyn Clark regarding conference call hearing and request 
tor Ron McCann's diary; telephone conference with Judge Carey's court 
clerk regarding conference telephone call hearing; review e-rnails; review 
and revise summary of Ron McCann deposition; review and revise 
summary of Gertrude Mccann deposition: final preparation for conference 
call; participation in conference call hearing on motion to compel and 
AFFIDAVIT OF MICHAELE. McNICHOLS 
Page: 1 
August 31, 2009 
Account No: 1617-000M 






William V. McCann Jr. 




motion for protective order; conference with Bill and Lori Mccann; e-mails 
to and from Merlyn Clark 
review Ron Mc Cann June 10 derivative demand; review e-mails from 
Merlyn Clark regarding deposition of Dennis Reinstein; review Merlyn 
Clark request for production of documents to Ron Mccann, including diary 
and photographs; review Lori McCann e-mail; review case of Mannos v. 
Moon 
For Current Services Rendered 
Recapitulation 




Photocopies($ .1 0 per page) 
Facsimile 
postage 
Total Expenses Thru 08/31/2009 
Total Current Work 
Previous Balance 












There may be costs advanced for which we have not yet been invoiced; at such time as invoices are 
received, a subsequent billing will be sent. 
AFFIDAVIT OF MICHAEL E. McNICHOLS 
Page: 2 
















In Account With 
CLEMENTS, BROWN & McNICHOLS, P.A. 
Lawyers 
Post Office Box 1510 
Lewiston, Idaho 83501 
Taxpayer No. 82--0461950 
Telephone (208) 743-6538 
Facsimile (208) 746-0753 
William V. McCann Jr. 
c/o Mccann Ranch & Livestock Co. 
P.O. Box 445 
Lewiston ID 83501-0445 










review Judge Carey opinion; memorandum; telephone conference with Bill 
McCann; correspondence to Tim Esser and Andy Schwam regarding 
deposition dates 
review correspondence from Tim Esser: memorandum regarding 
scheduling order; review Lori McCann memos and documents 
review notes regarding business plan issues; review spreadsheet of 
corporate documents and history prepared by Lori McCann; telephone 
conference with Bill McCann; review Chuck McDevitt rejection of Ron 
McCann's derivative demand; review business plan drafted by Bill 
McCann; extended conference with Bill Mccann; telephone conference 
with Bill Mccann 
conference with Lori McCann; conference call with Lori McCann, Chuck 
McDevitt, Merlyn Clark and Dorothy Snowball; drafting of memo for 
Dorothy Snowball affidavit 
For Current Services Rendered 
Recapitulation 
Michael E. McNichols 
jjQLJ_[~ 
4.30 
Total Current Work 
Previous Balance 
Payments 
09/17/2009 Payment thank you 
AFFIDAVIT OF MICHAELE. McNICHOLS 
Page: 1 
September 30, 2009 
Account No: 1617-000M 


















William V. Mccann Jr. 
Re: Mccann Ranch & Livestock Co. 
Balance Due 
Page: 2 
September 30, 2009 
Account No: 1617-000M 
Statement No: 90 
$817.00 
There may be costs advanced for which we have not yet been invoiced; at such time as invoices are 
received, a subsequent billing will be sent 
AFFIDAVIT OF MICHAELE. McNICHOLS 
In Account With 
CLEMENTS, BROWN & McNICHOLS, P.A. 
Lawyers 
Post Office Box 1510 
Lewiston, Idaho 83501 
Taxpayer No. 82-0461950 
Telephone (208) 743-6538 
Facsimile (208) 746-0753 
William V. McCann Jr. 
c/o McCann Ranch & Livestock Co. 
P.O. Box 445 
Lewiston ID 83501-0445 












telephone conference with John Ashby regarding memorandum in 
opposition to plaintiff's motion to amend complaint; review miscellaneous 
documents and e-mails; voice mail to Merlyn Clark; telephone conference 
with Bill McCann; extended telephone conference with Merlyn Clark 
regarding motion to amend, Dorothy Snowball affidavit and deposition 
schedule; telephone conference with Gary Meisner regarding deposition 
dates; review letter from Tim Esser; drafting of letter to Tim Esser 
regarding scheduling of depositions; review e-mail from Bill McCann to 
Merlyn Clark; review Merlyn Clark e-mail; e-mail to counsel regarding 
deposition dates 
review scheduling order; memorandum regarding witness disclosure 
e-mails regarding conference call; preparation for conference call; 
conference with Bill McCann, Lori McCann, Merlyn Clark and Chuck 
Mc Devitt; post conference call conference with Lori McCann; telephone 
conference with Bill McCann 
review e-mails from Merlyn Clark and Lori McCann; review deposition 
notices for Bill and Lori McCann; outline opposition to plaintiff's motion to 
amend; e-mail regarding status of exchange of payments on notes; 
revision of outline of opposition to motion to amend 
telephone conference with Bill McCann; memorandum regarding 
schedule; voice mail to Merlyn Clark; voice mail to Gary Meisner; 
telephone conference with Gary Meisner; correspondence to Tim Esser 
regarding Gary Meisner availability for depositions on November 12 and 
13 
MEM memorandum regarding interview of Judy Lundgren and Sandy Scott; 
AFFIDAVIT OF MICHAELE. McNICHOLS 
Page: 1 
October 31, 2009 
Account No: 1617-000M 







William V. Mccann Jr. 
Re: Mccann Ranch & Livestock Co. 
drafting of letter to Judy Lundgren and Sandy Scott 
10/12/2009 
MEM review e-mails between Bill Mccann and Merlyn Clark regarding 
deposition preparation; outline of issues for deposition preparation 
10/13/2009 
MEM extended telephone conference with Merlyn Clark regarding pretrial 
schedule; voice mail to Merlyn Clark; review draft brief in opposition to 
motion to amend; extended telephone conference with John Ashby 
regarding editing of brief in opposition to motion to amend; call to Gary 
Meisner; telephone conference with Gary Meisner regarding deposition 
date 
10/14/2009 
MEM telephone conference with Merlyn Clark regarding litigation schedule; 
telephone conference with Bill Mccann: review revised memorandum in 
opposition to motion to amend 
10/19/2009 
MEM review e-mails; drafting of joinder in reply memorandum, review plaintiff's 
reply memorandum on motion to amend; telephone conference with Bill 
Mccann 
10/20/2009 
MEM correspondence from Merlyn Clark; review and sign stipulation; 
memorandum; review plaintiff's reply memorandum in support of motion to 
amend; extended telephone conference with John Ashby; e-mail to Bill 
Mccann; e-mail from John Ashby 
10/21/2009 
MEM telephone conference with Bill McCann regarding Gary Meisner 
participation in deposition preparation; e-mails regarding hearing on 
Friday; e-mail trom Judge Carey regarding need to reschedule pretrial 
conference because of conflict 
10/22/2009 
MEM extended telephone conference with Gary Meisner regarding deposition 
preparation and attendance at Bill and Lori McCann's depositions 
10/23/2009 
MEM preparation for argument on plaintiff's motion to amend; conference 
telephone argument with court and counsel; telephone conference wlth Bill 
Mccann 
10/26/2009 
MEM review e-mails from Tim Esser to Chuck McDevitt regarding accountant's 
records; review e-mail from Chuck McDevitt to Tim Esser; e-mails to 
chuck McDevitt and Merlyn Clark: e-ma!I from Merlyn Clark 
i 0/27/2009 
MEM review Tim Esser motion and papers regarding production of accountant's 
AFFIDAVIT OF MICHAELE. McNICHOLS 
Page:2 
October 31 , 2009 
Account No: 1617-000M 













William V. McCann Jr. 




records on privilege log; review Chuck McDevitt reply memo; e-mail to 
Chuck McDevitt and Merlyn Clark regarding additional issues in opposition 
to plaintiff's motion for production of privileged materials; review Chuck 
McDevitt supplemental memorandum 
review Chuck McDevitt supplemental memorandum; e-mails regarding 
conference call on Tuesday; e-mail to Gary Meisner regarding meeting 
with Gertrude Mccann in Lewiston 
For Current Services Rendered 
Recapitulation 





Total Expenses Th ru 10/31/2009 
Total Current Work 
Previous Balance 
Payments 























Balance Due $i ,577.20 
There may be costs advanced !or which we have not yet been invoiced; at such time as invoices are 
received, a subsequent billing will be sent. / ?,&,q 
AFFIDAVIT OF MICHAELE. McNICHOLS 
In Account With 
CLEMENTS, BROWN & McNICHOLS, P.A. 
Lawyers 
Post Office Box 1510 
Lewiston, Idaho 83501 
Taxpayer No. 82-0461950 
Telephone (208) 743-6538 
Facsimile (208) 746-0753 
William V. McCann Jr. 
c/o McCann Ranch & Livestock Co. 
P.O. Box 445 
Lewiston ID 83501-0445 
















e-mails regarding conference call on Wednesday morning; review notes 
and memos; outline of issues and areas of questioning for depositions; 
voice mail to Merlyn Clark regarding discovery of Ron's diary 
preparation for conference call; conference call with Dorothy Snowball and 
counsel; conference with Bill and Lori McCann; e-mails from Merlyn Clark; 
memorandum and e-mails from Dorothy Snowball and Sherry Montosa 
review letter from Dorothy Snowball; review scheduling order from Judge 
Carey; memorandum; review notebook of documents indexed by 
reference to Gary Meisner 
e-mail from Merlyn Clark; outline questions and issues for depositions; 
review letter from Merlyn Clark to Tim Esser regarding production of diary; 
preparation for depositions 
review order granting motion for protective order regarding discovery; 
review transcript of deposition of Gertrude McCann; memorandum 
regarding letter to Judy Lundgren 
telephone conference with Bill McCann; review transcripts of depositions 
of Ron McCann and Gertrude Mccann; revision and redrafting of letter to 
Judy Lundgren; extended meeting with Bill and Lori McCann, Merlyn Clark 
and Chuck McDavitt to prepare for Thursday's depositions 
breakfast meeting with Bill and Lori McCann, Chuck McDevitt, Merlyn 
Clark and Gary Meisner; attendance and participation in deposition of Lori 
Mccann; attendance and participation in deposition of Bill McCann 
AFFIDAVIT OF MICHAELE. McNICHOLS 
Page: 1 
November 30, 2009 
Account No: 1617-000M 










William V. McCann Jr. 














conference with Gary Meisner to prepare for deposition; participation in 
deposition of Gary Meisner; review order denying motion to amend; 
telephone conference with Bill McCann; telephone conference with Bill 
McCann; telephone conference with Bill McCann; review documents and 
updated privilege log; memorandum regarding filing 
telephone conference with Bill McCann; review Tim Esser affidavit; e-mail 
to Merlyn Clark regarding Summary Judgment; e-mails from Merlyn Clark 
and Chuck McDevitt; review letter from Tim Esser; review notice of 
Dorothy Snowball deposition 
correspondence to counsel regarding rescheduling trial date; review 
miscellaneous e-mails regarding Dorothy Snowball adjustments and 
strategy for filing Summary Judgment motion 
e-mails; review revised Summary Judgment memorandum; voice mail to 
John Ashby; voice mail from John Ashby; extended telephone conference 
with John Ashby; e-mails from Lori Mccann: e-mail to Bill and Lori 
McCann regarding Merlyn Clark and John Ashby meeting with Dorothy 
Snowball; e-mails regarding Summary Judgment and Dorothy Snowball 
affidavit; review John McGown memorandum regarding spin-off; e-mail to 
Merlyn Clark and John Ashby 
review miscellaneous e-mails; review draft affidavit of Dorothy Snowball; 
extended telephone conference with John Ashby regarding journal articles 
explaining tax consequences of dissolution and spin-off; review 
memorandum regarding Dorothy Snowball affidavit; supplemental 
memorandum regarding Dorothy Snowball affidavit; review trust 
spreadsheet; memorandum 
review miscellaneous e-mails; review journal entries; e-mail to Lori 
McCann; e-mails to and from Lori McCann; interoffice conference with Bob 
Brown; e-mails to and from Dorothy Snowball; telephone conference with 
Lori McCann; extended e-mail to Merlyn Clark regarding suggestions for 
Dorothy Snowball affidavit; voice mail from Lori McCann; voice mail to 
Merlyn Clark; telephone conference with Merlyn Clark regarding 
accounting issues and conference call; review Merlyn Clark memorandum 
regarding privilege log; correspondence from Tim Esser; review discovery 
from Tim Esser to Gary Meisner; review discovery from Tim Esser to Bill 
McCann and the corporation; memorandum 
MEM e-mails regarding conference cali on Tuesday; telephone conferences (2) 
with Merlyn Clark; e-mails regarding resetting trial; drafting of stipulation; 
review judge's initial order regarding lack of dismissal of Bill McCann, Jr., 
and Gary Meisner individually; revision and final drafting of stipulation to 
AFFIDAVIT OF MICHAELE. McNICHOLS 
Page: 2 
November 30, 2009 
Account No: 1617-000M 








I J.. 7/ 
William V. Mccann Jr. 




vacate trial setting; e-mail to Sherry Montesa; review order on production 
of documents 
e-mails; review draft of Dorothy Snowball affidavit; preparation for 
conference call; conference with Bill and Lori McCann; conference call 
For Current Services Rendered 
Recapitulation 
Michael E. McNichols 
Hours 
27.40 
Total Current Work 
Previous Balance 
Payments 
11/30/2009 Payment - thank you 
Balance Due 
Page:3 
November 30, 2009 
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review extensive e-mails: review correspondence 
memorandum regarding Dorothy Snowball deposition; e-mail from Merlyn 
Clark; telephone conference with Bill McCann; review e-mails accumuiated 
while on vacation; telephone call to Bill McCann; telephone conference 
with Bill McCann; interoffice conference with Bentley Stromberg regarding 
follow up letter to Judy Lundgren; drafting of follow up letter to Judge 
Lundgren 
review Dorothy Snowball affidavit; drafting of memorandum regarding 
amendments to Dorothy Snowball affidavit; review discovery response 
materials provided by Lori McCann; review scheduling order; review Gary 
Meisner discovery requests; correspondence to Gary Meisner 
drafting of letter to Merlyn Clark regarding Dorothy Snowball affidavit; 
telephone conference with John Ashby; telephone conference with Bill 
Mccann; e-mail from Tim telephone conference with Merlyn Clark; 
preparation for deposition of Dorothy Snowball; telephonic participation in 
deposition of Dorothy Snowball: post-deposition conference with Bill 
Mccann, Lori Mccann, Merlyn Clark, Chuck McDevitt and John Ashby; 
conference with Bill McCann and Lori McCann; memorandum regarding 
call to Sandy Scott; review transcript of deposition of Gary E. Meisner (71 
pages); drafting of proposed changes 
review plaintiff's answers to interrogatories regarding Sandy Scott; review 
transcript of Gertrude McCann deposition for references to Sandy Scott; 
e-mail to Merlyn Clark; review e-mails; e-mail from Merlyn Clark; drafting 
of corrections to transcript of Gary Meisner deposition; memorandum 
regarding follow up with Tim Esser regarding Dennis Reinstein opinions; 
revision of change page to Gary Meisner's deposition transcript 
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Telephone conference with Gary Meisner regarding signature page on 
interrogatory answers and deposition change page; letter to Gary Meisner 
forwarding deposition transcript and change page 
memorandum regarding Gary Meisner's answers to interrogatories; final 
draft of Gary Meisner deposition change page; e-mail to Merlyn Clark; 
e-mail from Merlyn Clark; call to Tim Esser 
Prepare notice of service and finalize Gary Meisner's answers to 
interrogatories 
correspondence from Judy Lundgren; correspondence to Bill and Lori 
McCann; e-mail lrom Merlyn Clark; telephone conference with Merlyn 
Clark; e-mail from Merlyn Clark; telephone conference with Merlyn Clark 
telephone conference with Bill Mccann; e-mail to Merlyn Clark; review 
e-mail from Tim Esser; review interrogatory answer with Dennis 
Reinstein's opinion; memorandum; telephone conference with Bill 
Mccann; miscellaneous e-mails regarding conference call; telephone 
conference with Bill Mccann; drafting of outline of Summary Judgment 
argument in response to Dennis Reinstein's opinion 
Letter to Clearwater Reporting regarding Gary Meisner's Certificate of 
Witness 
Review discovery regarding lack of expert witness interrogatories from 
plaintiff 
review miscellaneous e-mails; correspondence regarding Gary Meisner 
deposition change page; review draft of discovery responses; 
memorandum regarding whether plaintiff served expert witness 
interrogatories to defendants; telephone conference with Bill McCann; 
review revised Dorothy Snowball affidavit; memorandum; review e-mail 
from Lori McCann regarding attorneys fees; review spreadsheet of 
attorneys fees 
review Jim Schoff draft affidavit; telephone conference with Bill Mccann; 
review Bill McCann affidavit; review summary judgment memorandum; 
outline issues for conference call; final preparation for conference call; 
review draft affidavit of Gary Meisner; extended conference call with Bill 
Mccann, Lori Mccann, Merlyn Clark, John Ashby and Chuck McDevitt; 
post-telephone conference meeting with Bill Mccann and Lori Mccann; 
outline for new affidavit of Gary Meisner; outline of issues for consideration 
by Brad Swan 
telephone conference with Bill Mccann; review discovery responses; 
revision and redrafting of affidavit of Ga;y Meisner; extended telephone 
conference with Merlyn Clark and Jim Schoff; review Dorothy Snowball 
deposition change page; review discovery responses 
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revision of Gary Meisner affidavit 
review miscellaneous e-mails regarding communications with Gertrude 
McCann and Summary Judgment hearing; extended telephone 
conference with Bill McCann; revision and final drafting of Gary Meisner 
affidavit; revision of memo regarding issues to discuss with Brad Swan; 
correspondence to co-counsel regarding Brad Swan memo; e-mail to and 
from Bill and Lori McCann regarding attendance at Summary Judgment 
hearing in Boise; final drafting of Gary Meisner affidavit; extended 
telephone conference with Gary Meisner; extended telephone conference 
with Sandy Scott 
e-mails; call to Bill Mccann; e-mail regarding Gary Meisner affidavit; 
telephone conference with Bill McCann; e-mail from Lori McCann 
correspondence from Tim Esser; initial drafting of correspondence to 
counsel; memorandum 
correspondence regarding affidavit of Gary Meisner; review Chuck 
McDevitt letter to Tim Esser regarding corrections to financial statements 
review plaintiffs Interrogatory No. 5 and our objection; drafting of 
correspondence to Tim Esser; revision of correspondence to Tim Esser; 
correspondence to Merlyn Clark and Chuck McDevitt; telephone 
conference with Bill McCann; e-mail to Merlyn Clark regarding Summary 
Judgment 
call to Brad Swan; telephone conference with Brad Swan regarding 
meeting on January 6; e-mail to counsel regarding meeting with Brad 
Swan; dratting information outline for Brad Swan to review prior to 
meeting; revision of outline 
revision of outline for meeting with Brad Swan; correspondence to Brad 
Swan 
miscellaneous e-mails regarding Gary Meisner affidavit; e-mail regarding 
Schoff affidavit; e-mail regarding memorandum and other affidavits 
For Current Services Rendered 
Recapitulation 
Michael E. McNichois 
HQL!~~ 
1.60 
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telephone conference with Lori McCann; telephone conference with Bill 
Mccann; conference with Bill and Lori McCann; discussion of Summary 
Judgment memorandum and affidavits; telephone conference with 
John Ashby; review and make changes to transcript of deposition of Bill 
Mccann; review and discuss changes to transcript of deposrtion of Lori 
McCann 
memorandum regarding meeting with Brad Swan; telephone conference 
with Lori McCann regarding deposition transcript; extended conference 
with Bentley Stromberg regarding review of Summary Judgment motion 
memorandum 
Conference with Michael E. McNlchols regarding summary judgment 
issues; review and analysis of lengthy summary judgment brief 
preparation for meeting with Brad Swan; extended meeting with Brad 
Swan; memorandum; telephone conference with Lori Mccann; extended 
telephone conference with Bill Mccann; extended telephone conference 
with Dorothy Snowball; e-mail to Bill and Lori McCann; telephone 
conference with Bill Mccann: review Bill Mccann deposition change page 
Further review and analysis of lengthy draft summary judgment brief and 
conference with Michael E. McNichols regarding the same 
e-mail from Dorothy Snowball; conference with Bentley Stromberg 
regarding Summary Judgment memorandum and Summary Judgment 
issues; telephone conference with Bill Mccann 
telephone conference with Merlyn Cfark; voice mail from Dorothy Snowball 
regarding retired IRS agent; e-mail from Dorothy SnowbaU; telephone 
conference with Bill McCann; numerous e-mails from Merlyn Clark with 
affidavits and Summary Judgment memorandum; review Summary 
Judgment memorandum; e-mail to Bill McCann; conference with Bentfey 
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Re: Mccann Ranch & Livestock Co. 
Stromberg; telephone conference with Bill Mccann; telephone conference 
with Merlyn Clark; telephone conference with Lori Mccann 
BGS Review and analysis of revised draft summary judgment memorandum 
and conference with Michael E. McNichols regarding same 
01/12/2010 
MEM e-mail from Merlyn Clark regarding Dorothy Snowball affidavit; telephone 
conference with Bill Mccann; extended telephone conference with Shirley 
Beukelman 
01/13/2010 
MEM e-mails regarding Summary Judgment motion 
01/14/2010 
MEM e-mails regarding Summary Judgment motion and supporting papers; 
telephone conference with Merlyn Clark: voice mail to Lori McCann; 
telephone conference with Bill McCann 
01/15/2010 
MEM miscellaneous e-mails regarding Summary Judgment hearing 
01/18/2010 
MEM e-mails regarding Summary Judgment hearing on February 25 
01/19/2010 
MEM review notice of hearing motion ror Summary Judgment; drafting of joinder 
in Summary Judgment motion; telephone conference with Merlyn Clark 
regarding deposition of Dennis Reinstein and expert with IRS experience 
01/20/2010 
MEM e-mails to and from Sherry Montesa regarding conference call; follow up 
e-mail; outline of agenda for conference call; conference call with Bill and 
Lori Mccann, Chuck McDavitt and Merlyn Clark; conference with Bill and 
Lori Mccann 
01/21/2010 
MEM internet research regarding ex-IRS agents/certified fraud evaluators; 
research Idaho Rules of Civil Procedure concerning disclosure of experts; 
review miscellaneous e-mails, including e-mail from Merlyn Clark 
regarding Idaho Rules of Civil Procedure; telephone conference with Bill 
Mccann; review of certified fraud examiner literature; revision of expert 
witness disclosure documents; telephone conference with Bill McCann; 
further revision of expert witness disclosure 
01/22/2010 
MEM telephone conference with Bill Mccann; drafting and revision of expert 
witness disclosure; review e-mail from Merlyn Clark regarding disclosure 
01/23/20i0 
MEM e-mail from Merlyn Clark; revision of expert witness disclosure 
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e-mails; telephone conference with Bill McCann 
telephone conference with Bill Mccann 
telephone conference with John Ashby regarding inteNiew of CPAs; 
e-mails regarding CPA interviews; telephone conference with Bill McCann; 
interoffice conference with Rob Brown; call to Gary Randall; call to Brll 
Mccann; telephone conference with BUI Mccann 
e-mails regarding experts; voice mail from Gary Randall; extended 
telephone conference with Gary Randall; e-mail to Bill McCann; call to Bill 
McCann; telephone conference with Bill McCann; e-mail to Merlyn Clark 
and Chuck McDevitt; telephone conference with Tim Quirk, lax lawyer in 
Spokane; telephone conference with Bill McCann 
e-mails; revision of expert witness disclosure; telephone conference with 
Bill McCann; revision of expert witness disclosure 
memorandum regarding expert witness disclosure; drafting of new 
paragraph; a-mall to Bill and Lori McCann 
For Current Services Rendered 
Recapitulation 
Michael E. McNichols 
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final drafting of expert witness disclosure; e-mails; telephone conference 
with Bill McCann; e-mail to Chuck McDevitt 
e-mails; telephone conference with Bill McCann; make travel 
arrangements to Boise; review e-mail from Merlyn Clark to Tim Esser; 
e-mails to and from Bill McCann 
e-mails; make hotel reservations; review expert witness list; voice mail to 
Merlyn Clark; telephone conference with Merlyn Clark; drafting of expert 
witness disclosure for Gary Meisner 
review Merlyn Clark's expert witness disclosure (no charge) 
e-mail from Merlyn Clark regarding affidavits and deposition; telephone 
conference with Bill Mccann 
telephone conferences (2) with Tim Esser; voice mail to Merlyn Clark: 
e-mail to team; telephone conference with Bill Mccann; review of plaintiff's 
Summary Judgment papers; memorandum; telephone conference with Bill 
McCann 
e-mails from Bill McCann and Merlyn Clark; call to Bill McCann; 
memorandum regarding Summary Judgment; telephone conference with 
Bill McCann; conference with Bentley Stromberg regarding Summary 
Judgment issues and research; e-mails regarding conference call; 
memorandum regarding research issues; memorandum regarding reply 
brief; memorandum regarding deposition of Dennis Reinstein; review 
memos; revision of memos; telephone conference with John Ashby; 
conference call with Bill and Lori McCann, Merlyn Clark and John Ashby 
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Conference with Michael E. McNichols: and legal research regarding 
"threat" verses ''risk" issues 
memoranda; telephone conference with Merlyn Clark regarding deposition; 
e-mail from Merlyn Clark; telephone conferences (2) with Bill Mccann; 
review correspondence from Merlyn Clark regarding stipulation to extend 
expert witness deposition deadline 
e-mails; review draft reply brief: memorandum 
voice mail to Merlyn Clark: review miscellaneous e-mails; telephone 
conference with Bill McCann; review opening Summary Judgment brief; 
telephone conference with Bill Mccann; memorandum regarding 
argument; extended telephone conference with Gary Meisner 
memorandum; extended telephone conference with John Ashby; review 
motion to strike; research Montgomery v. Montgomery and Utah Power & 
Light Co. v. Idaho Public Utilities Commission; memorandum regarding 
meeting; conference call with Bill and Lori McCann, Merlyn Clark, Chuck 
McDevitt and John Ashby; review Dorothy Snowball e-mail; review Exhibit 
A to Dennis Reinstein affidavit; outline of oral argument 
e-mail of reply brief memorandum: telephone conference with Bill 
McCann: review reply memorandum; telephone conference with John 
Ashby; review Ronnie Mccann deposition; voice mail from John Ashby; 
voice mail to John Ashby; telephone conference with John Ashby; 
telephone conference with Bill Mccann; conferences with Bill McCann 
regarding Friday morning conference call 
conference telephone call with Bil! and Lori McCann, Chuck McDevitt and 
Merlyn Clark regarding oral argument; e-mails; outline of oral argument 
Further legal research regarding difference in legal meaning between risk 
of harm and threat of harm: conference with Michael E. McNichols 
regarding same 
review order re-setting expert witness discovery deadline; research State 
v. Chisholm 
telephone conference with Bill McCann; review plaintiff's response to 
motion to strike; memorandum 
MEM e-mails; review Tim Esser reply papers; review plaintiff's supplemental 
papers in response to motion to strike; voice mail to John Ashby: e-mail 
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from Bill McCann; e-mail to all counsel 
telephone conference with Bill McCann; e-mails; organize file for oral 
argument in Boise; e-mail regarding reply brief; travel to Boise 
preparation for oral argument on motions; presentation of oral argument 
on motions; return travel from Boise to Lewiston 
e-mails; e-mail to Gary Meisner 
telephone conference with Bill McCann 
For Current Services Rendered 
Recapitulation 
Michael E. McNichols 
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received, a subsequent billing will be sent. 
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRlCT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE 




WILLIAM V. McCANN, JR., and 
GARY E. MEISNER, individually 
as a director of McCann Ranch 
Livestock Company, Inc., and as a 
shareholder of McCann Ranch & 
Livestock, Inc., in his capacity as 
Trustee of the William V. McCann, 
Sr. Stock Trust, 
Defendants, 
McCANN RANCH & 


















______ N_o_m_in_a_l_D_e_fe_n_d_an_t_. ) 
No. CV0S-01226 
PI.AlNTIFF'S OBJECTION TO 
DEFENDANTS' CLAIMED COSTS 
Pursuant to Rule 54(d)(6) Plaintiff moves this Court to disallow all of the attorney fees 
requested by Defendants, and certain discretionary costs. 
PI.AlNTIFF'S OBJECTION TO DEFENDANTS' CLAIMED COSTS -- 1 
A. I.C. 30-1-746 and 12-121 
Defendant~ request attorney fees pursuant to Idaho Code §§ 30-1-746, 12-121 and 12-
120. (Defendants' Joint Memorandum Page 3) 
LC. 30-1-746 authorizes a corporation to recover attorney fees from a plaintiff 
shareholder upon termination of the derivative proceeding if the Court finds "that the proceeding 
was commenced or maintained without reasonable cause or for an improper purpose". 
LC. 12-121, to be interpreted in accordance with Rule 54(e)(l) applies a similar standard 
that the case was pursued frivolously, unreasonably or without foundation. However, "attorney 
fees are not appropriate under Section 12-121 and I.R.C.P. 54(e) unless all claims asserted are 
frivolous and without foundation." Management Catalysts v. Turbo West Corpac, 119 Idaho 
626, 630, 809 P.2d 487,491 (1991). 
The defense request for fees pursuant to these statutes should be denied because: 
1) Plaintiff intended to pursue, and styled his action as a direct action for individual 
relief. It was not Plaintiff's intent to commence or maintain a derivative action. Plaintiff 
reasonably perceived that a derivative action could not result in the primary relief he was seeking 
-- a transfer to him of a proportionate share of the corporate assets. Plaintiff believed and alleged 
facts to support his belief that separation from the two shareholders oppressing him was the only 
way to end the oppression. 
While Plaintiff acknowledges that some of the facts alleged in his complaint would 
support a derivative action, he did not believe that precluded him from bringing a direct action 
for individual relief. This was a reasonable interpretation of the law at the time this action was 
commenced. 
PLAINTIFF'S OBJECTION TO DEFEl'IDANTS' CLAIMED COSTS 2 
2) Plaintiff's factual allegations of post-McCann I oppression, are considered to be true 
under the Rule 12 motion brought by the defense. More than a year later, the defense 
successfully moved for summary judgment on Count II - oppression causing the threat of 
irreparable harm to the Corporation. At the time of that motion, the defense conceded that the 
Plaintiff could present evidence in support of oppression. Thus, from the very outset, and 
continuously throughout this case, Plaintiff has alleged oppression and has presented substantial 
evidence thereof. 
3) The Court's determination that Cause of Action I should nevertheless be considered a 
derivative action, was a close call made after careful analysis of an unsettled legal area. 
4) At the time this action was commenced, the Idaho Supreme Court had neither analyzed 
the term oppression, utilizing a reasonable expectation standard, in the context of a minority 
shareholder's allegation of a squeeze out, nor had it been presented with a case which called for 
it to analyze the unique element contained in Idaho's corporate dissolution statute, that the 
oppression "threatens the corporation with irreparable harm". Plaintiff pled and briefed 
reasonable extensions or modifications of Idaho law. 
5) Only attorney McDevitt represented the Corporation, and the order dismissing 
Plaintiff's First Cause of Action as a procedurally defective derivative action was entered March 
4, 2009. The great majority of the fees requested are for work done thereafter by the defense 
attorneys who did not represent the Corporation. 
Legal Setting at Time Plaintiff Commenced Action 
In attempting to pursue a direct action for individual relief, Plaintiff considered that a 
derivative action seeks a remedy for the Corporation, he was seeking a remedy for himself. In a 
derivative action, a Plaintiff is to fairly represent the interests of all shareholders, but Ron 
PLAINTIFF'S OBJECTION TO DEFENDANTS' CIAIMED COSTS -- 3 
~. ·-·----.·--.·-·-· --------.---.-.-.---.. 
McCann was suing fellow shareholders. LC. 30-1-741(2) A derivative action did not appear 
legally possible nor could it achieve a lasting remedy for the oppression he suffered. 
At the time Plaintiff commenced this action, attempting to pursue a direct action for 
individual relief, he relied upon the analysis of the Steelman and McCann I decisions set forth in 
the leading treatise, which treatise supported Plaintiff's effort to bring a direct action. O'Neal & 
Thompson's Close Corporations and LLCs, Volume 2, October 2004 Edition. Therein, the 
authors state at page 9-16: 
Ordinarily, a solution that preserves the corporation as a going concern is 
preferable to one which calls for its dissolution ..... 
At 9-138: 
Courts need not ignore the reality that the litigation is really a dispute 
among shareholders. The derivative/direct distinction makes little sense 
when the only interested parties are two individuals or sets of 
shareholders, one who is in control and the other who is not. In this 
context the debate over derivative status can become "purely technical." 
There is no practical need to insist on derivative suits when there is little 
likelihood of a multiplicity of suits or harm to creditors. Any recovery in 
a derivative suit would return funds to the control of the defendant, rather 
than to the injured party. ' 
And thus, the authors conclude at page 9-141: 
Taken together, these cases [reviewed above] represent judicial 
acceptance of what may be termed an individual cause of action 
for oppression of minority shareholders. Judicial authority for a 
direct shareholder cause of action in a close corporation now exists 
in almost half the states. Indeed, precedent for direct actions is 
particularly noticeable in states that lack an oppression statute. 
The authors, by means of a chart, explain that Idaho is one of these many states that 
authorize a shareholder to bring a direct action against his oppressors. The authors' explanation 
thereof at page 9-98 is: 
The fifth column identifies decisions that have permitted a 
shareholder in a closely held business to bring an individual, direct 
PLAINTIFF'S OBJECTION TO DEFENDANTS' CLAIMED COSTS --4 
_,, 
cause of action, as opposed to a derivative action (or have 
permitted individual recovery in a derivative action.) (See §9:22.) 
And looking at the chart, copy attached, this Court will note that O'Neal and Thompson 
(Oct. 04 Edition - written well after McCann I was rendered in 2002) characterize Steelman 
v. Mallory as authorizing a direct cause of action. The authors further discuss the Steelman case 
at page 9-143: 
An Idaho court, held the combination of firing the plaintiff, raising 
the defendants' salaries, and diverting business to a company 
related to the defendants, as creating a direct, not derivative 
claim.58 A federal appellate court permitted a direct recovery on a 
freeze-out theory on a combination of unequal salary and pensions, 
excessive compensation, and the majority's offer to buy out the 
minority at an inadequate price.59 
58Steelman v. Mallory, 110 Idaho 510, 716 P.2d 1282 (1986) 
(Court permitted an individual shareholder/director's direct action 
against the two other shareholders/directors of a corporation where 
the shareholder alleged that the other two were attempting to 
squeeze him out and were appropriating corporate opportunities. 
The court pointed out that the issue raised was whether the 
majority "breached their fiduciary duties to [the] minority 
shareholder," not whether they breached their duties to the 
corporation.). 
59Sugarman v. Sugarman, 797 F.2d 3 (1 st Cir. 1986). That court in 
applying Massachusetts law noted the pioneering role of the 
Massachusetts Supreme Judicial Court in "developing an effective 
cause of action for minority shareholders who have been denied 
their fair share of benefits in close corporations." 
Plaintiff's effort to bring a direct action for individual relief cannot be considered 
unreasonable or frivolous when: 1) substantial evidence of oppression existed; and 2) O'Neal 
and Thompson in their leading treatise, written two years after McCann I, advised that Idaho 
authorized such an action based upon the Steelman case. And here is the holding of the 
Steelman case relied upon by Plaintiff in bringing his action: 
PLAINTIFF'S OBJECTION TO DEFENDANTS' CLAIMED COSTS -- 5 
Appellants first argue that Steelman's suit should now be dismissed 
since this action should have been brought as a shareholder's 
derivative suit rather than as a "direct action." 
The appellants, however, misconstrue the nature of this action. The 
gravamen of Steelman's complaint is that the majority 
shareholders/directors were attempting to squeeze him out. . . . 
Following trial, the district court found that the majority 
shareholders/directors had breached their fiduciary duty to Steelman, "a 
minority shareholder who was deprived of any voice in the management 
of the affairs of L.D.K., Inc .... " 
That the directors of a closely held corporation owe a fiduciary duty to the 
minority shareholders is well recognized. 
In the past, some courts have permitted majority shareholders to exercise, 
without any restriction other than good faith, whatever powers they had as 
controlling shareholders under the statutes and the corporation's charter 
and bylaws; and further, they have treated the fiduciary duties of the 
directors as running only in favor of the corporation, not to the minority 
shareholders. This view that the controlling shareholders and the directors 
do not owe fiduciary duties to minority shareholders appears outmoded, at 
least as applied to squeeze-outs and other attempts to eliminate minority 
shareholders or to deprive them of their proportionate rights and powers 
without a just equivalent. ... O'Neal, Close Corporations § 8.07 (2d ed.). 
Since Mallory and Jensen, as directors in this small closely held 
corporation, had a fiduciary duty to Steelman, as a minority 
shareholder, we cannot agree with appellants' contention that this 
case should have been dismissed because it is a "direct action" rather 
than a shareholder's derivative suit. [Emphasis supplied.] 
110 Idaho, 510 at 512-513 (1986). 
McCann I did not explicitly overrule nor vacate the just cited Steelman language - which 
language was not dicta, but indeed the Supreme Court's holding. Instead, it first noted that there 
was "very little case law concerning individual actions" and then stated at page 233: "In 
Steelman v. Mallory, 110 Idaho 510, 716 P.2d 2182 (19866), a direct action was allowed where 
the directors breached their fiduciary duty by .... " Given the analysis and holding in Steelman, 
the fact that it was not explicitly overruled by McCann I, and the analysis of the leading treatise, 
PLAINTIFF'S OBJECTION TO DEFENDANTS' CLAIMED COSTS -- 6 
, a plaintiff who can prove the factual allegations asserted in our amended complaint, does not 
commence an action without reasonable cause or maintain a frivolous one, when he brings a 
direct action seeking individual relief. This is an area of the law that requires clarification. 
Factual Setting at Time Plaintiff Commenced Action 
In McCann I, Plaintiff fully intended, indeed styled his action as derivative. (Complaint, 
Paragraph 2.1, Ex. 1 to Memorandum in Support of Motion to Dismiss) While the trial court 
dismissed said action on procedural grounds, with there having been no discovery or presentation 
of evidence, it specifically noted that as a result of Plaintiff's efforts the Corporation had 
corrected some of its actions, for example, it voted down the proposal to pay deferred 
compensation to Gertrude McCann. (Trial Court Order, page 5) But as plead herein, as the 
evidence indicates the Corporation continued its oppressive behavior - it simply went about it in 
a different manner. 
Thus, a reasonable person in Ronald McCann's position would not consider a derivative 
action to be helpful. A derivative action could not have provided him with the primary relief he 
sought - a transfer to him of the fair market value percentage of his ownership interest. Ronald 
McCann reasonably believed that if he successfully maintained a derivative action to challenge, 
for example, the continuing payment by the Corporation of Gertrude McCann's living expenses, 
it would simply cause the return of those expenditures to the Corporation - it would not require 
the Corporation to share the recovered funds with him nor provide him with the individual 
remedy he sought. This was the factual situation Ronald McCann faced at the commencement of 
his suit. 
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Defendants' Motion to Dismiss - Evidence of Oppression 
Defendants' Rule 12 motion to dismiss dated July 14, 2008, alleged that the Plaintiff's 
complaint, "fails to state a claim against this Defendant upon which relief can be granted, and on 
the grounds that the complaint fails to comply with the requirements of [the derivative claim 
procedures]." 
Rule 12 required the Court to assume for purposes of the defense motion that Plaintiff 
could prove the factual assertions of an oppressive squeeze out. 
Contrary to the defense memorandum, Plaintiff's amended complaint alleged specific 
acts of post-McCann I oppression: 
26. To summarize, since William V. McCann, Jr., assumed control 
of the corporation following his father's death on October 27, 
1997, and in particular, since January 5, 2001, the date an 
Opinion and Order was entered in Nez Perce County Case Number 
CV-00-01111, referred to as McCann I, Defendants McCann and 
Meisner have jointly exercised their control of the corporation: 
a) to not pay dividends despite sufficient cash flow; 
b) to not provide corporate employment to Plaintiff; 
c) to not provide Board membership to Plaintiff; 
d) to vote for and/or otherwise authorize the corporation to 
engage in phony financial transactions with Gertrude McCann in 
order to avoid taking action to benefit her as an equitable 
shareholder because such would necessarily benefit all 
shareholders proportionately, including Plaintiff; 
e) to frustrate the intent of the founder. of the corporation 
and the donor of his children's shares, -that Plaintiff enjoy, not a 
hypothetical benefit from share ownership, but an actual, present 
and significant financial benefit from this ownership, which was 
intended by Senior McCann to be in lieu of direct inheritance; and, 
f) to make management decisions that allow all of the cash 
flow to be obtained solely for the benefit of Defendant Mccann 
and Gertrude McCann, but in a manner that provides no benefit to 
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the third shareholder, the Plaintiff, but does preserve for Defendant 
McCann the opportunity to own 100% of Gertrude's shares upon 
her death. [Amended Complaint] 
Given that the just quoted factual assertions are deemed to be true under Rule 12 motion 
to dismiss, it cannot be said that the Plaintiff in seeking an individual remedy, commenced an 
action without reasonable cause, for an improper purpose, nor did he bring a frivolous action. 
In McCann I, the plaintiff knowingly, without question, commenced a derivative action. 
He alleged numerous corporate expenditures and sought as his specific remedy the return of 
these funds to the Corporation. Because he unambiguously styled his action as derivative and 
mistakenly considered the letters between his attorney and corporate counsel to satisfy the 
demand requirements, the Court rightfully concluded that he failed to follow the derivative 
procedural requirements. 
While this Court has concluded that Plaintiff's first cause of action was derivative, that 
certainly was not Plaintiff's allegation, nor intent: 
31. Herein, the Plaintiff explicitly and solely brings individual 
ca uses of action. 
FIRST CAUSE OF ACTION: 
32. The Idaho Supreme Court held in the case of Steelman v. 
Malory, 110 Id. 510, 716 P.2d 1282 (1986) that a direct cause of 
action exists on behalf of a minority shareholder in a closely held 
corporation against the controlling shareholders/directors if they 
breach the fiduciary duties they owe to the minority shareholder. 
[Amended Complaint] 
Following the Court's order of dismissal of Plaintiff's first cause of action, entered March 
4, 2009, Plaintiff indeed filed a motion for reconsideration - and Plaintiff's motion, while 
denied, made clear that what Plaintiff was seeking, was not a procedurally defective derivative 
action and remedy, but rather the right to bring a direct action seeking a remedy not on behalf of 
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the Corporation, but rather an individual remedy for the benefit of the Plaintiff. Plaintiff's 
motion for reconsideration in no way attempted to maintain a derivative action, it rather urged 
the Court to view Plaintiff's action as he did - a direct action seeking individual relief. 
Trial Court's Decision 
If Plaintiff had intended to bring and had styled his action as derivative, the Court could 
have dismissed it in a one line decision - "Plaintiff failed to follow the statutory procedures for a 
derivative action including pre-suit demand notice and an affirmative showing of proper 
representation of fellow shareholders' interest in seeking a remedy on behalf of the Corporation." 
Instead the Court carefully analyzed Idaho case law and concluded: 
The first cause of action, for breach of fiduciary duties, 
conceptually is more difficult to resolve. If there had been no 
McCann I decision, I would be inclined to follow the holding in 
Steelman v. Mallory and conclude that Ronald McCann's claim 
for breach of fiduciary duties was personal to him and not 
derivative. Steelman v. Mallory, 110 Idaho 510, 716 P.2 1282 
(1986). In McCann I, however, The Supreme Court concluded that 
the duty or duties allegedly breached "do not appear to be a 
'special duty owed to the stockholder by the wrongdoer and having 
its origin in circumstances independent of the plaintiff's status as a 
shareholder"'. McCann v. McCann, 138 Idaho at 233-234. The 
court then concluded that the claims, including breach of duties, 
were derivative and required compliance with the demand statute. 
See also, 18B Am Jur 2d Corporations, Section 1462 (stating that 
fiduciary duties ordinarily are owed to shareholders collectively 
and a shareholder can bring only a derivative action for breach). 
Looking at the amended complaint, it appears that its 
allegations of breach of fiduciary duties are similar to those alleged 
in McCann I, but occurring at a later time. The first cause of 
action, therefore, is derivative in nature notwithstanding the 
conclusory legal allegation to the contrary. Since there has been 
no allegation of compliance with the demand statute, the first cause 
of action will be dismissed. 
While the trial court's decision differs from the O'Neal and Thompson interpretation of 
the State of Idaho law at the time this action was commenced, Plaintiff recognizes that the trial 
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court's decision is the law of the case. But it must be conceded that the decision is the trial 
court's learned analysis of an unsettled issue. 
The corporate dissolution action cannot be considered frivolous because: 1) Plaintiff did 
develop and have available admissible evidence of oppression; 2) there is neither statutory 
nor case law concerning the proper interpretation/application of Idaho's unique element, 
that the oppression threatens irreparable harm to the corporation, nor, the proper 
interpretation of the necessary element oppression. 
The term oppression is not defined in the Idaho corporation statute, nor has the Idaho 
case law determined how oppression should be defined in the context of a shareholder's suit. 
This point was reviewed in Plaintiff's Responsive Memorandum to Defendants' Motion to 
Dismiss at page et seq.: 
199: 
The statute does not define oppression. However, this 
language is taken directly from the Model Business Corporation 
Act and numerous decisions from other states have determined the 
meaning of oppression. 
Belt v. Belt, 106 Idaho 426,679 P.2d 1144 (1984) involved 
a shareholder action for dissolution of a closely held corporation. 
The court stated at 
. . . we recognize that corporate dissolution proceedings are 
fundamentally equitable in nature, 16A Fletcher, supra § 8034.1 
(rev. perm, ed. 1979). 
The Fletcher treatise cited states in§ 8046.10; p. 104: 
Oppressive or unfairly prejudicial conduct by directors or those in 
control of the corporation, as grounds for judicial dissolution, are 
elastic terms whose meaning varies with the circumstances 
presented in a particular case.. Frustration of a minority 
shareholder's reasonable expectations can amount to 
oppression sufficient to justify dissolution of a corporation. 
[Citing cases from Alaska, Arkansas, New York, North Carolina, 
Oregon, Pennsylvania, Washington and South Dakota.] [Emphasis 
supplied.] 
On this issue, the Plaintiff again considered the O'Neal treatise which stated at page 9-
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One of the most significant trends in the law of close corporations 
in recent years is the increasing willingness of courts to look to the 
reasonable expectations of shareholders to determine whether 
"oppression" or similar grounds exist as a justification for 
involuntary dissolution or another remedy. 
"Legal arguments that are supported by a good faith argument for the extension or 
modification of the law in Idaho are not so plainly fallacious to be deemed frivolous" for 
purposes of awarding attorney fees under I.C. 12-121 and Appellate Rule 41. Gibson v. 
Bennett, 141 Idaho 270, 277, 108 P.3d 417 (2005), Appellate Rule 41. And that is exactly what 
Plaintiff attempted in regard to the two necessary elements of the corporate dissolution statute -
elements which have not been analyzed in an action brought by a minority shareholder of a 
closely held corporation under the statute. Plaintiff's amended complaint alleged: 
37. The Idaho statutes do not define the term oppression. Case 
law has established that it is not necessary that fraud, illegality, or 
even loss be shown to establish that a minority shareholder and his 
interest in the corporation are subject to oppression. Case law, 
and the leading legal authorities provide that oppression, 
within the meaning of Idaho Code 30-1-1430, is best defined in 
the terms of the reasonable expectations of the minority 
shareholders and in particular the circumstances at hand. 
Paragraph 26( e) of Plaintiff's amended complaint set out above on page 8 raises Plaintiff's 
contention that the long term and/or permanent frustration of the founder's purpose in creating 
the corporation, to pass his business to his sons in the percentages he wished with a minimum of 
tax or delay, constitutes a fonn of oppression which irreparably harms the corporation. The 
analysis of irreparable harm in the context of a closely held corporation should not be limited to 
monetary loss as the defense argues. It should include the frustration of the corporate purpose, in 
this case, the fulfillment of William McCann, Sr.' s intended estate plan. 
If the facts of the amended complaint are true, what action, what procedure, if any, could 
Plaintiff have undertaken to obtain the individual remedy he was seeking: permanent separation 
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from the oppressive shareholders/directors by a court ordered liquidation of his interest in the 
Corporation for fair value or his share of corporate assets? 
In response to the Trial Court's dismissal, the Plaintiff filed a proper demand with the 
corporate board of directors, seeking the individual relief requested in his first cause of action. 
The board waiting the full 90-days and then denied the request. Plaintiff then sought to amend 
his complaint to plead the same facts, and seek the same relief, but procedurally to proceed 
derivatively. In response, the defense emphatically argued such individual relief is not available 
in a derivative action: 
... the cause of action Plaintiff seeks to add is still futile because it 
seeks relief only against the corporation and, therefore, is not a 
derivative action. A "derivative action" is defined as a "civil 
action in the right of a domestic corporation." LC. § 30-1-740. It 
is an action brought "on behalf' of a corporation to redress some 
wrong to the corporation. (Defense Memorandum in Opposition, 
Page 7) 
This state of affairs, that a person in Plaintiff's position, who can prove the facts alleged 
in Paragraph 26 of his complaint, can neither bring a common law direct action for individual 
relief, nor obtain this individual relief derivatively, but instead must prove the additional element 
required. by the corporation dissolution statute should result in a clarifying landmark decision 
from the Appellate Court. But given this state of affairs, it cannot, as a matter of law, be found 
that Plaintiff commenced his action without a reasonable cause, or for an improper purpose. 
In response to Defendants' motion to dismiss, Plaintiff attempted to carefully review the 
case law from other Jurisdictions and the opinions of the leading treatise writers (page 24 through 
35, Plaintiff's Responsive Memorandum to Defendants' Motion to Dismiss). As shown therein, 
the majority of states authorize an oppressed shareholder to bring a direct action seeking 
individual relief. And as reviewed therein, Plaintiff asserts that Idaho law, and in particular the 
PLAINTIFF'S OBJECTION TO DEFENDANTS' CLAIMED COSTS --13 
Steelman decision, is consistent. If not, then Idaho law should be extended such that its common 
law, case law remedies, are consistent with the other jurisdictions. This is particularly true 
because Idaho's corporate dissolution statute, as pointedly analyzed by the defense, is unique. 
The other states which follow the Model Corporation Act authorize a statutory action and 
remedy to an oppressed shareholder without proving Idaho's unique, and additional element of 
threat of irreparable harm to the Corporation. 
This Court has been urged to utilize this reasonable expectations definition/analysis of 
oppression. No Idaho Appellate decision has addressed this issue. Plaintiff's position cannot be 
considered the commencement or maintenance of a frivolous suit in asking a trial court to adopt 
an analysis that is accepted by the leading treatise writers, and numerous appellate decisions 
from other states, which analysis / holding has yet to be addressed in an Idaho Appellate 
decision. 
B. I.C. 12-120(3) the commercial transaction attorney fee statute, does not 
apply to this shareholder action. 
LC. 12-120(3), the commercial transaction attorney fee statute cited by the defense, was 
enacted by laws of 1970, Chapter 44, Section 1. The derivative action attorney fees statute, LC. 
30-1-746, was enacted much later-in 1998, Laws ofldaho Chapter 223, Section 8. 
It is assumed that when the legislature enacts or amends a statute it has full knowledge of 
the existing judicial decisions and case law of the State. George W. Watkins Family v. 
Messenger, 118 Idaho 537, 540, 797 P.2d 1385, 1388 (1990). 
Thus, if the commercial transaction statute applied to this situation, there would have 
been no reason for the legislature to enact a statute authorizing attorney fees in a derivative 
action. 
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If the commercial transaction statute applied, the Supreme Court in McCann I would 
have considered that statute, rather than the JJ?-Ore onerous requirements of the derivative attorney 
fee statute. 
The defense fails to cite a single case with analogous facts which authorized fees under 
the commercial transaction statute because the Idaho Supreme Court on several occasions has 
ruled that shareholder/corporation disputes are not to be characterized as commercial 
transactions under LC. 12-120(3). In Gumprecht v. Doyle, 128 Idaho 242, 912 P.2d 610 (1995), 
a shareholder was unsuccessful in his action seeking access to the corporate records. The court 
denied the corporation's request for attorney fees pursuant to LC. 12-120(3), stating at page 432: 
"The action did not include a purely commercial transaction." 
In Tolley v. THI, Company, 140 Idaho 253, 92 P .3d 503 (2004), the plaintiff brought an 
action against the corporation seeking an equitable order requiring the corporation to redeem her 
shares - facts directly analogous to our situation. The corporation prevailed and sought fees 
under the commercial transaction statute; its request was denied with the Court stating at page 
262: 
.... These did not arise from any guaranty or from any 
"transaction" between the parties. While the suit involved 
corporate matters, this did not implicate a commercial transaction. 
See Idaho Newspaper Foundation v. City of Cascade, 117 Idaho 
422, 788 P.d 237 (CtApp. 1990) 
This finding is consistent with the precedent which clearly states 
that a commercial transaction does not arise in every instance in 
which a commercial relationship exists. See Idaho Newspaper 
Foundation v. City of Cascade, 117 Idaho 422, 788 P.2 237 (Ct. 
App. 1990). In Brower v. E.J. DuPont De Nemours & Co., § 12-
120(3) unless the commercial transaction is integral to the claim, 
and constitutes the basis upon which the party is attempting to 
recover .... " and that "the award of attorney fees is not warranted 
every time a commercial transaction is remotely connected with a 
case." 117 Idaho at 780, 792 P.2d at 345 (1990). 
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In Property Management West, Inc. v. Hunt, 126 Idaho 897, 894 P.2d 130 (1995), it was 
the corporation which initiated the action, alleging breach of fiduciary duty on the part of its 
former officer and director. The corporation's request for attorney fees under the commercial 
transaction statute was denied, the court ruling at page 899: 
This Court has held that the test is whether the commercial 
transaction comprises the gravamen of the lawsuit. Spence v. 
Howell, 95.3 I.S.C.R. 80 (February 1, 1995); Brower v. E. I. 
DuPont de Nemours and Co., 117 Idaho 780, 792 P.2d at 349. In 
the present case, although the underlying relationship between 
PMW and Hunt may have been commercial in nature, such a 
relationship was not the gravamen of the lawsuit. The gravamen of 
the suit was whether PMW was entitled to monetary damages as a 
result of Hunt's breach of her fiduciary duties and obligations to 
PMW by joining in the incorporation of a direct competitor while 
she was still an officer, director and general manager of PMW. 
Another integral part of the suit was whether Hunt overpaid herself 
a bonus in the amount of $12,126. Both causes of action sound in 
tort, e.g. breach of fiduciary duty, and conversion or fraud. 
The statute requires a commercial transaction between the parties. Instead, the defense 
mentions the transactions between the Corporation and Gertrude. Whether they can be 
considered commercial transactions is not the point. This shareholder's complaint for corporate 
dissolution simply cannot be characterized as a lawsuit over a commercial transaction between 
these parties, nor, can the dismissed complaint, held by the Court to be a derivative action, be so 
characterized. 
C. Additional Objections 
Amount and Allocation of Requested Fees 
While Plaintiff's first cause of action was characterized as derivative and therefore 
dismissed on March 4, 2009, with attorney McDevitt being the only attorney of record for the 
Corporation, the defense seeks fees for all three attorneys and for all work done after the 
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derivative action was dismissed. The derivative statute basis for attorney fees would not support 
Defendants' claim for the work after the dismissal and/or for the work done in defending the 
corporate dissolution action. And the work of attorneys McNichols and Clark was not on behalf 
of the Corporation. 
Attorney McDevitt was the attorney of record for the Corporation, actively involved not 
only through the dismissal of the derivative action, but through the dismissal of the remaining 
corporate dissolution claim. And his fees amount to $22,837. In other words, the defense seeks 
approximately $320,000 in fees for the work of the two attorneys who are not the attorney of 
record for the Corporation, and with the individual claim against their clients having been 
dismissed early in the case. And further, contrary to the requirements of Rule 54( e )(5), the 
affidavits of attorneys McNichols and Clark do not provide a basis or method of computation for 
the fees claimed in relation to the causes of action defended and the multiple theories under 
which they seek fees. 
The Plaintiffs attorney fees are one-fifth those claimed by the defense. Start to finish, 
Plaintiff has incurred attorney fees of less than $73,000 for two attorneys. (Affidavit of Timothy 
Esser filed herewith) 
Discretionary Costs 
The defense seeks approximately $9,000 in discretionary costs and except for $1,541 
sought as additional expert witness fees, the balance constitutes overhead. Routine costs 
associated with modern litigation overhead are not to be allowed as a discretionary cost. See, 
Inama v. Brewer, 132 Idaho 377, 381, 973 P.2d 148, 152 (1999). Likewise, overhead costs that 
are merely "part and parcel of the overhead involved in prosecuting or defending a case in a 
I '_300 
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modern law office" are not to be allowed. Scott v. Buhl Joint School District No. 412, 123 Idaho 
779, 782 P.2d 1376, 1379 (1993). 
CONCULSION 
O'Neal and Thompson's Close Corporations, the leading treatise, advised not only could . 
a direct common law action be brought by an oppressed shareholder seeking an individual 
remedy, as distinguished from corporation dissolution, it specifically advised that this could be 
done in Idaho and was written in 2004, fully aware of the 2002 McCann I decision. 
Given Plaintiff's evidence of oppression, it was reasonable for him to proceed as he did, 
no Idaho statute or case law having held that a derivative action is the exclusive procedure 
simply because the facts of oppression could support a derivative action. 
Attorney fees are not appropriate under LC. 12-121 and Rule 54( e ), unless all claims 
asserted are frivolous and without foundation. Plaintiff's first cause of action was not frivolous 
for the reasons just stated. His second cause of action, for corporate dissolution, was not 
frivolous because while he failed to present sufficient evidence of the necessary element, threat 
of irreparable harm to the Corporation, it is undisputed that the Corporation transferred several 
hundred thousand dollars to Gertrude McCann for no corporate purpose; the fact that it may well 
recover these funds does not make Plaintiff's assertion that this created a threat of irreparable 
harm frivolous. And, these transfers, along with the other evidence of oppression, utilizing a 
reasonable expectations analysis of that term, provides an appropriate foundation for bringing the 
action. 
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Further, Plaintiff has made good faith, legally supported arguments for an 
extension/interpretation of the two elements, oppression and threat of irreparable harm, yet to 
have been addressed by an Idaho Appellate decision. 
Finally, the commercial transaction statute simply does not apply to this case. Therefore, 
Defendants' attorney fee request should be denied, their request for discretionary costs should be 
denied because postage, copying and computerized legal research and the like is simply law 
office overhead. 
Nevertheless, should the Court award any fees, we ask that collection/enforcement 
thereof be stayed pending the outcome of Plaintiff's appeal. 
DATED: This~ of March 2010. 
Esser & Sa~ PLLC --
By .L~ ~/I~ 
Timothy Esser #6770 
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Case No. CV 08-01226 
REQUEST FOR ADDITIONAL 
TRANSCRIPT AND RECORD 
TO: THE ABOVE-NAMED APPELLANT AND HIS ATTORNEY, AND THE CLERK 
AND REPORTER OF THE ABOVE-ENTITLED COURT. 
Page 3 
NOTICE IS HEREBY GIVEN, that William V. McCann, Jr., Defendant/Respondent in 
the above-entitled proceeding, hereby requests pursuant to Rule 19, I.A.R., the inclusion of the 
following material in the clerk's record in addition to that required to be included by the I.AR. 
REQUEST FOR ADDITIONAL TR.t-\NSCRIPT AND RECORD - 1 
40100.00061665250.1 
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and the notice of appeal. The additional transcript is to be provided in hard copy and electronic 
fom1. 
1. Reporter's Transcript 
a) The entire reporter's transcript of the December 30, 2008 hearings on Defendants' 
Motion to Dismiss, Defendants' Motion to Stay Discovery and Plaintiffs Motion 
to Compel. 
b) The entire reporter's transcript of the May 14, 2009 hearing of Plaintiffs Motion 
for Reconsideration, Defendants' Motion for Reconsideration and Defendants' 
Motion to Bifurcate; 
c) The entire reporter's transcript of the August 24, 2009 hearing on Defendants' 
Motion for Protective Order and Plaintiffs Motion to Compel; 
d) The entfre reporter's transcript of the October 23, 2009 hearing on Plaintiffs 
Motion to Amend Complaint; 
e) The entire reporter's transcript of the February 25, 2010 hearing on Defendants' 
Motion for Summary Judgment. 
2. Clerk's Record 
a) Affidavit of Merlyn W. Clark in Support of Motion to Stay Discovery, filed 
November 12, 2008; 
b) Memorandum of Authorities in Support of Plaintiffs Motion to Compel 
Discovery, filed on December 16, 2008; 
c) Affidavit of Timothy Esser in Support of Motion to Compel, filed by Plaintiff on 
December 16, 2008; 
d) Plaintiffs Motion for Reconsideration, filed March 9, 2009; 
e) Affidavit of William V. McCann, Jr. in Support of Motion for Reconsideration, 
filed May 12, 2009; 
f) Affidavit of Merlyn Clark in Opposition to Plaintiffs Motion to Compel and ln 
Support of Defendants' Motion for Protective Order, filed August 17, 2009; 
g) Objection and Motion to Strike Inadmissible Statements in Affidavit of Timothy 
Esser, filed by Defendant William V. McCann on August 18, 2009; 
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h) Plaintiffs Motion to Amend Amended Complaint, filed September 13, 2009; 
i) Affidavit of Timothy Esser in Support of Plaintiffs Motion to Amend Amended 
Complaint, filed September 18, 2009; 
3. I certify that a copy of this request for additional transcripts has been and/or \vill be 
served on each court reporter of whom a transcript is requested as named below at the address set 
out below. The estimated number of additional pages with regard to the Decern ber 3 0, 2008 
hearing on Defendants' Motion to Dismiss, Defendants' Motion to Stay Discovery and 
Plaintiff's Motion to Compel is 81 pages, and the estimated transcript fee of $141. 7 5 is being 
paid directly to Comi reporter Nancy Towler, 235 Larkspur, Lewiston, ID 83501. Several 
different Court reporters h·anscribed the other hearings, and Defendant/Respondent has been in 
contact with the Court to determine the estimated pages and the estimated transcript fee, but the 
individual who can provide that information will not be available until Monday, April 5, 2010. 
Upon obtaining that information, Defendant/Respondent will file an Amended Request for 
Additional Transcript and Record, pay the estimated transcript fee and serve all addition court 
reporters with that Amended Request for Additional Transcript and Record. 
4. I fmther certify that a copy of this request was served upon the clerk of the district court 
and upon all parties required to be served pursuant to Rule 20. 
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DATED THIS ~ay of April, 2010. 
ark, ISB No. 1026 
Ashby, ISB No. 7228 
Attorneys for Defendant 
William V. McCann, Jr. 
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CERTIF1CATE OF SERVICE 
?t 
1 HEREBY CERTIFY that on this bay of April, 2010, 1 caused to be served a true 
copy of the foregoing REQUEST FOR ADDITIONAL TRANSCRIPT AND RECORD by the 
foethod indicated below, and addressed to each of the fo11owing: 
Timothy Esser 
ESSER & SANDBERG, PLLC 
520 East Main Street 
Pullman, WA 99163 
[ Attorneys for Plaintiff] 
Andrew Schwam 
SCHW AM LAW FIRM 
514 South Polk, #6 
Moscow, ID 83843 
[ Attorneys for Plaintiff] 
Michael E. McNichols 
CLEMENTS BROWN 
3 21 13th Street 
P.O. Box 1510 
Lewiston, ID 83501-1510 
[Attorneys for Defendant Ga.iy Meisner] 
Charles F. McDevitt 
McDEVITT MILLER 
420 West Bannock 
P.O. Box 2564 
Boise, ID 83701 
[Attorneys for Nominal Defendant] 
Nancy Towler 
235 Larkspur 
Lewiston, JD 83501 
[Court Reporter] 
__ U.S. Mail, Postage Prepaid 
Hand Delivered 
__ Overnight Mail 
E-mail 
~ Telecopy: 509.334.2205 
~ U.S. Mail, Postage Prepaid 
Hand Delivered 
__ Overnight Mail 
E-mail 
__ Telecopy 
__ U.S. Mail, Postage Prepaid 
Hand Delivered 
__ Overnight Mail 
x· E-mail 
__ Telecopy: 208.746.0753 
__ U.S. Mail, Postage Prepaid 
Hand Delivered 
__ Overnight Mail 
~E-mail 
__ Telecopy: 208.336.6912 
_L U.S. Mail, Postage Prepaid 
Hand Delivered 
__ Overnight Mail 
~ E-mail 
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Merlyn W. Clark, ISB No. 1026 
D. John Ashby, ISB No. 7228 
HAWLEY TROXELL ENNIS & HAWLEY LLP 
877 Main Street, Suite 1000 
P.O. Box 1617 





Attorneys for Defendant William V. McCann, Jr. 
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT 
OF THE STA TE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE 
RONALD R. McCANN, 
Plaintiff, 
vs. 
WILLIAM V. McCA1\TN, JR., and 
GARY E. MEISNER, 
Defendants. 
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Case No. CV 08-01226 
AMENDED REQUEST FOR 
ADDITIONAL TRANSCRIPT AND 
RECORD 
TO: THE ABOVE-NAMED APPELLANT AND HIS ATTORNEY, AND THE CLERK 
AND REPORTER OF THE ABOVE-ENTITLED COURT. 
NOTICE IS HEREBY GIVEN, that William V. McCann, Jr., Defendant/Respondent in 
the above-entitled proceeding, hereby requests pursuant to Rule 19, I.AR., the inclusion of the 
following material in the clerk's record in addition to that required to be included by the I.AR. 
AMENDED REQUEST FOR ADDITIONAL TRANSCRIPT AND RECORD - 1 
401 DD.0006.1875334.1 
and the notice of appeal. The additional transcript is to be provided in hard copy and electronic 
fom1. 
1. Reporter's Transcript 
a) The entire reporter's transcript of the December 30, 2008 hearings on Defendants' 
Motion to Dismiss, Defendants' Motion to Stay Discovery and Plaintiffs Motion 
to Compel. 
b) The entire reporter's transcript of the May 14, 2009 hearing of Plaintiffs Motion 
for Reconsideration, Defendants' Motion for Reconsideration and Defendants' 
Motion to Bifurcate; 
c) The entire reporter's transcript of the August 24, 2009 hearing on Defendants' 
Motion for Protective Order and Plaintiffs Motion to Compel; 
d) The entire reporter's transcript of the October 23, 2009 hearing on Plaintiffs 
Motion to Amend Complaint; 
e) The entire reporter's transcript of the February 25, 2010 hearing on Defendants' 
Motion for Summary Judgment. 
2. Clerk's Record 
a) Affidavit of Merlyn W. Clark in Support of Motion to Stay Discovery, filed 
November 12, 2008; 
b) Memorandum of Authorities in Support of Plaintiffs Motion to Compel 
Discovery, filed on December 16, 2008; 
c) Affidavit of Timothy Esser in Support of Motion to Compel, filed by Plaintiff on 
December 16, 2008; 
d) Plaintiffs Motion for Reconsideration, filed March 9, 2009; 
e) Affidavit of William V. McCann, Jr. in Support of Motion for Reconsideration, 
filed May 12, 2009; 
f) Affidavit of Merlyn Clark in Opposition to Plaintiffs Motion to Compel and In 
Support of Defendants' Motion for Protective Order, filed August 17, 2009; 
g) Objection and Motion to Strike Inadmissible Statements in Affidavit of Timothy 
Esser, filed by Defendant William V. McCann on August 18, 2009; 
AMENDED REQUEST FOR ADDITIONAL TRANSCRIPT AND RECORD - 2 (311 
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h) Plaintiffs Motion to Amend Amended Complaint, filed September 18, 2009; 
i) Affidavit of Timothy Esser in Support of Plaintiffs Motion to Amend Amended 
Complaint, filed September 18, 2009; 
3. I certify that a copy of this request for additional transcripts has been and/or will be 
served on each court reporter of whom a transcript is requested as named below at the address set 
out below. The estimated number of additional pages with regard to the December 30, 2008 
hearing on Defendants' Motion to Dismiss, Defendants' Motion to Stay Discovery and 
Plaintiffs Motion to Compel is 81 pages, and the estimated transcript fee of $141. 75 is being 
paid directly to Court reporter Nancy Towler, 235 Larkspur, Lewiston, ID 83501. 
The estimated time on the hearing tape is 93 minutes with regard to the May 14, 2009 
hearing on Plaintiffs Motion for Reconsideration, Defendants' Motion for Reconsideration and 
Defendants' Motion to Bifurcate, and the estimated transcript fee of $302.25 is being paid 
directly to Court reporter Sue Wolf in care of Raeann Nixon, Transcripts, Fourth Judicial District 
200 W Front Street, Boise, ID 83702. 
The estimated cost of the transcript for the August 24, 2009 hearing on Defendants' 
Motion for Protective Order and Plaintiffs Motion to Compel, is $260.00, and the estimated 
transcript fee of $260.00 is being paid directly to Court reporter Kim Madsen, in care of 
Honorable Cheri Copsey' s Chambers, Ada County Courthouse, Boise, ID 83 702. 
The estimated cost of the transcript of the October 23, 2009 hearing on Plaintiffs Motion 
to Amend Complaint, is $112.50, and the estimated transcript fee of $112.50 is being paid 
directly to M & M Court Reporting Service, Inc. on behalf of Reporter Dee Morris, P.O. Box 
2636, Boise, ID 83701-2636. 
The estimated cost of the transcript of the February 25, 2010 hearing on Defendants' 
Motion for Summary Judgment is $260.00, and the estimated transcript fee of $260.00 is being 
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paid directly to Court reporter Penny Tardiff, in care of Judge ·Williamson's Chambers, Ada 
County Courthouse, Boise, ID. 
4. I further certify that a copy of this request was served upon the clerk of the district court 
and upon all parties required to be served pursuant to Rule 20. 
DATED THIS q day of April, 2010. 
HAWLEY TROXELL E1\TNIS & HA \VLEY LLP 
By~ 
eriyiiw.ciark, ISB No. 1026 
D. John Ashby, ISB No. 7228 
Attorneys for Defendant 
William V. McCann, Jr. 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this -1_ day of April, 2010, I caused to be served a true 
copy of the foregoing AMENDED REQUEST FOR ADDITIONAL TRANSCRIPT AND 
RECORD by the method indicated below, and addressed to each of the following: 
Timothy Esser 
ESSER & SANDBERG, PLLC 
520 East Main Street 
Pullman, WA 99163 
[Attorneys for Plaintiff] 
Andrew Schwam 
SCHWAM LAW FIRM 
514 South Polk, #6 
Moscow, ID 83843 
[Attorneys for Plaintiff] 
Michael E. McNichols 
CLEMENTS BROWN 
321 13th Street 
P.O. Box 1510 
Lewiston, ID 83501-1510 
[Attorneys for Defendant Gary Meisner] 
Charles F. McDevitt 
McDEVITT MILLER 
420 West Bannock 
P.O. Box 2564 
Boise, ID 83701 
[Attorneys for Nominal Defendant] 
Nancy Towler 
235 Larkspur 
Lewiston, ID 83501 
[ Court Reporter] 
Sue Wolf 
c/o Raeann Nixon 
Transcripts, District Court 
200 W Front Street 
Boise, ID 83702-7300 
[Court Reporter] 
__ U.S. Mail, Postage Prepaid 
Hand Delivered 
___ Overnight Mail 
E-mail 
_x_ Telecopy: 509.334.2205 
__ U.S. Mail, Postage Prepaid 
Hand Delivered 
__ Overnight Mail 
X E-mail 
__ Telecopy 
__ U.S. Mail, Postage Prepaid 
Hand Delivered 
__ Overnight Mail 
X E-mail 
__ Telecopy: 208.746.0753 
~- U.S. Mail, Postage Prepaid 
Hand Delivered 
__ Overnight Mail 
X E-mail 
__ Telecopy: 208.336.6912 
_K_ U.S. Mail, Postage Prepaid 
Hand Delivered 
__ Overnight Mail 
E-mail 
__ U.S. Mail, Postage Prepaid 
___K_ Hand Delivered 
__ Overnight Mail 
E-mail 




Judge Williamson's Chambers 
th 5 Floor, Ada County Courthouse 
200 W. Front Street 
Boise, ID 83 702 
[Court Reporter] 
M & M Court Reporting Service, Inc. 
P.O. Box 2636 




Judge Copsey's Chambers 
200 W. Front Street 
Boise, ID 83 702 
[ Court Reporter] 
__ U.S. Mail, Postage Prepaid 
X Hand Delivered 
___ Overnight Mail 
E-mail 
____X____ U.S. Mail, Postage Prepaid 
Hand Delivered 
__ Overnight Mail 
E-mail 
__ U.S. Mail, Postage Prepaid 
X Hand Delivered 
--~ Overnight Mail 
E-mail 
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McDevitt (ISB No. 835) 
J. Miller (ISB No. 1968) 
:r..1CDEVITT & MILLER LLP 
420 West Bannock Street 
P .0. Box 2565-83701 
Boise, ID 83702 
Tel: 208-343-7500 
Fax: 208-336~6912 
Attorneys for Nominal Defendant 
McCann Ranch & Livestock Company, Inc. 
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Case No. CV 08-01226 
DEFENDANTS' JOINT REPLY IN 
SUPPORT OF REQUEST FOR COSTS 
AND ATTORNEY FEES 
The above named Defendants, by and through their respective counsel, submit the 
following reply memorandum in support of their request for costs and attorney fees. 
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I. INTRODUCTION 
Defendants are the prevailing party in this action. As prevailing parties. Defendants are 
entitled to an award of attorney fees under several different statutes. Under either Idaho Code 
§ 12-121 or 12-120(3 ), the Court should enter an award of attorney fees in their entirety. Even if 
the Court decides not to award attorney fees under either of those statutes, the Court should enter 
an award of attorney fees under Idaho Code § 3 0-1-746, at least for all fees incurred through 
November 12, 2009. 
II.ARGUMENT 
A. An Award Of Attorney Fees Is Appropriate Under Idaho Code§ 12-121 
Defendants respectfully request an award of attorney fees in their entirety pursuant to 
Idaho Code§ 12-121 because both of Plaintiff's causes of action were pursued and maintained 
unreasonably and without foundation. Plaintiff's argwnent that he made a good faith argument 
for the extension or modification of the law in Idaho is unavailing. 
With regard to Plaintiffs cause of action for breach of fiduciary duties, Plaintiffs failed 
to follow the clear mandate ofldaho Code§ 30-1-742 to serve a written demand prior to 
commencing a derivative action. Plaintiff's argument that his cause of action was direc1i rather 
than derivative in nature, was wholly unreasonable. Plaintiffs attempt to characterize this issue 
as an "unsettled legal area" based on Steelman v. Mallory, 110 Idaho 510, 716 P. 2d 1282 (1986) 
is simply untrue. The issue of whether Plaintiffs breach of fiduciary cause of action was 
derivative in nature may arguably have been "un.settled" at one time, but the Idaho Supreme 
Court settled the issue in McCann I. 
The arguments that Plaintiff made in this case that his breach of fiduciary duties cause of 
action was a dlrect cause of action are the very same arguments the Idaho Supreme Court 
DEFENDANTS' JOINT REPLY IN SUPPORT OF REQUEST FOR COSTS 
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rejected in McCann L For example, in McCann I, Plaintiff argued that 'me Trial Court erred in 
dismissing Ronald McCann's individual causes of action because Idaho law specifically allows a 
shareholder in a closely-held corporation to bring a direct action," and that the Trial Court's 
"holding is in direct contravention v.ith the Idaho Supreme Court case of Steelman v. Mallory, 
110 Idaho 510, 716 P. 2d 1282 (1986)." See McCann I Appellant's Brief, p. 12 (attached as 
Exhibit 5 to Defendants' Memorandum in Support of Motion to Dismiss). Paragraph 30 in 
Plaintiffs Complaint asserts that Steelman controls this case. Plaintiff made that same argument 
in McCann !by arguing that ''[t]he facts of Steelman are nearly identical to those before this 
Court." See Appellant's Brief, p. 14. In opposition to Defendants' motion to dismiss, Plaintiff 
argued that .. as in Steelman, a shareholder in Ron McCann's position has a direct action against 
the controlling shareholders for their squeeze out tactics." See Plaintiffs Opposition, p. 26. 
Again, this was the same argument that was made and rejected in McCann I. See Supplemental 
Memorandum in Support of Plaintiff's Motion to Amend, p. 12 ("'This case, as in Steelman, 
involves a closely held corporation wherein [defendants] have sought to appropriate for 
themselves the funds of the Corporation and to 'squeeze out' the plaintiff, the third minority 
shareholder.") (attached as exhibit 3 to Defendants Memorandum in Support of Motion to 
Dismiss). 
Plaintiff's breach of fiduciary duties cause of action was unreasonably brought as a direct 
cause of action, without following the requirements of the derivative statute, for the very same 
reason it was unreasonably brought as a derivative cause of action in McCann L Having already 
been told by the Idaho Supreme Court that his breach of fiduciary duties cause of action is 
derivative, it was frivolous, unreasonable and without foundation for Plaintiff to ignore the Idaho 
DEFENDANTS' JOINT REPLY IN SUPPORT OF REQUEST FOR COSTS 
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J 
Supreme Court's holding and try once again to bring a derivative cause of action without 
following the clear dictates of Idaho's derivative statute_ I 
Plaintiff's corporate dissolution cause of action was similarly brought unreasonably and 
without foundation. In arguing that the corporate dissolution cause of action was brought 
reasonably, Plaintiff references his evidence of "oppression." Of course1 the issue of oppression 
was not even raised on summary judgment (not because Defendants conceded that oppression 
took place, which they did not do, but because it was not necessary to the motion). From the 
very beginning1 this case has focused on whether Plaintiff had any evidence of irreparable injury 
to the Corporation. In its March 4, 2009 Order, the Court plain1y explained to Plaintiff that he 
would "have to prove irreparable [than] reparable injury to the corporation" to survive 
summary judgment See March 4, 2009 Order, p. 11 (emphasis in original). Nevertheless. 
Plaintiff proceeded with this litigation even though he had absolutely no evidence of irreparable 
injury to the Corporation, Bringing a cause of action without a shred of evidence to support an 
essential element of that cause of action fits squarely within § 12-121 's provision for an attorney 
fee award for an action brought umeasonably or without foundation. 
B. An Award Of Attorney Fees Is Appropriate Under Idaho Code§ 12-120(3) 
An award of attorney fees is appropriate under the plain language of Idaho Code § 12-
12,0(3)t which defines "commercial transactionn as "all transactions except transactions for 
1 Pla!ntiff attempts to distance this case from Mc Cann I by explaining that in McCann I, he 
"intended to pursue, and styled his action as a direct action for individual relief." This 
statement is a half-truth. In McCann l Plaintiff styled his cause of action as both a direct and 
a derivative cause of action. See McCann /Complaint, 12.1 (attached as Exhibit 1 to 
Defendants' Motion to Dismiss) (nThis action is brought by plaintiff individ~lly and as a 
derivative action pursuant to Idaho Code§§ 30-1-740 through 30-1-746."). 
# G/ '14 
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personal or household purposes." The statute, on its face, does not require that the Plaintiff be a 
party to the challenged transaction. However, even if such a requirement could be read into the 
statute, this case would satisfy that requirement. Plaintiffs claims arise out of commercial 
transactions betvreen the Corporation and third parties that Plaintiff contends were v.,rongful, i.e., 
transactions between the Corporation and Gertrude McCann and transactions between the· 
Corporation and William V. McCann, Jr. (i.e., payment of salary that Plaintiff previously 
contended was wrongful). Notably, Plaintiff's claims were held to be derivative in nature, and 
Plaintiff subsequently attempted to bring his claims as a derivative cause of action. In a 
derivative cause of action, the Plaintiff brings a cause of action on behalf of the corporation. 
Thus, Plaintiff was challenging transactions to which Plaintiff (Ronald McCann, on behalf of the 
Corpgration) was a party. Moreover, the remedy Plaintiff sought was a forced spin-off of 
Corporate assets to Plaintiff, which is a commercial transaction. This case fits within the broad 
definition of "commercial transaction," and an attorney fee award under Idaho Code § 12-120(3) 
is, therefore, appropriate. 
C. Defendants Arc Entitled To Attorney Fees Pursuant to Idaho Code Section 30-1-
746, At Least With Regard To All Fees Incurred Prior To November 127 2009 
As explained above, Defendants are entitled to recover the entirety of their attorney fees 
pursuant to Idaho Code§§ 12-120(3) and 12-121. However, even if the Court were to deny 
attorney fees under those authorities, Defendants are entitled, at the very least, to an award of 
attorney fees pursuant to Idaho Code§ 30-1-746 for all fees incurred prior to November 12, 
2009. In McCann I, the Idaho Supreme Court affirmed an award of attorney fees because 
Plaintiff brought and pursued a derivative cause of action without complying with the statutory 
wrinen demand requirement. If an award of attorney fees was appropriate in Mc Cann I, it is 
even more appropriate here. 
DEFENDANTS' JOINT REPLY IN SUPPORT OF REQUEST FOR COSTS 
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Plaintiffs assertion that attorney fees are not appropriate under Idaho Code§ 30-1-746 
because Plaintiff did not intend to bring a derivative action is disingenuous. Regardless of what 
Plaintiff intended to do at the beginning of this case, Plaintiff served a derivative demand on the 
Corporation and subsequently moved to amend his complaint to add derivative cause of action. 
All fees incurred through November 12, 2009 are either directly related to Plaintiffs 
derivative claims or a cause of action intricately intertwined with that cause of action. The Court 
should reject any argument that attorney fees should be apportioned between Plaintiff's two 
causes of action. Plaintiff states repeatedly in his briefing that the derivative cause of action was 
dismissed on March 4, 2009, but Plaintiff kept the cause of action alive much longer. 
Unsatisfied with the Court's March 4, 2009 decision, Plaintiff filed a motion for reconsideration, 
again arguing that his breach of fiduciary duty cause of action is not derivative. See Plaintiff's 
Memorandum in Support of Motion for Reconsideration, filed April 19, 2009. The Court denied 
Plaintiff's motion for reconsideration. 
After serving a derivative demand on the Corporation, Plaintiff then filed a Motion to 
Amend Amended Complaint seeking to add a derivative cause of action arising out of the same 
allegations that served that basis for his previously dismissed breach of fiduciary duty cause of 
action. In his motion to amend, Plaintiff again asked the Court to reconsider its ruling that 
Plaintiff's breach of fiduciary duties cause of action is derivative in nature. In a November 12, 
2009 Order, the Court denied Plaintifrs motion, holding that "Plaintiff's attempt to revive his 
derivative action by belatedly making a demand on the board is nothing more than a somewhat 
revised version of his tactic, attempted in the first McCann case, of bringing a derivative action 
without bothering to comply with Idaho Code § 30-1-742." Id. at p. 3. The Court also denied, 
again, Plaintiffs request forreconsideration ofits prior ruling that Plaintiff's breach of fiduciary 
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duty cause of action was derivative in nature. Id ("In one of his memoranda the plaintiff has 
asked the court a second time to reconsider its original summary judgment decision. ... The 
court is not inclined to re~hash what it has ruled on twice."). 
Until November 12, 2009, Defendants were defending against two closely related causes 
of action: (1) a corporate dissolution cause of action; and (2) a breach of :fiduciary duty cause of 
action. However, both causes of action arise out of the same factual allegations. As to bis 
# 9/ 14 
breach of fiduciary duty cause of action, Plaintiff alleged that "Defendants have breached their 
fiduciary duty by management decisions and artifices which deprive Plaintiff of any real benefit 
from bis more than five million dollar asset and effectively transfer to Bill McCann the benefit of 
Plaintiff's asset." See Amended Complaint, ,r 34. Plaintiff's corporate dissolution cause of 
action is based on these same '"management decisions." Id. at~ 39 (requesting dissolution of the 
corporation because "Plain.tiff has suffered oppression under the management decisions of the 
controlling Defendants since the death of his father"). In fact, in support of his Motion to 
Amend Amended Complaint, Plaintiff asked the court to allow plaintiff to proceed under three 
theories: (1) a direct claim for breach of fiduciary duties; (2) a derivative claim for breach of 
fiduciary duties; and (3) a claim for dissolution of the Corporation. See Plaintiff's Reply 
Memorandum RE: Motion To Amend Amended Complaint, filed October 19, 2009. Plaintiff 
explained that "[t]he same evidence will be presented regardless of which of these potential three 
causes of action are tried." Id. at p. 4 (emphasis added). 
"It is well-established law that a party entitled to attorney's fees as a prevailing party on a 
particular claim, but not on other claims in the same lawsuit, can. only recover attorney's fees 
incurred in defending against that one claim or any 'related claims."' Entertainment Research 
Group, Inc. v. Genesis Creative Group, Inc., 122 F.3d 1211, 1230 (9th Cir. 1997) (emphasis 
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added) (citing Hensley v. Eckerhart, 461 U.S. 424, 434M35 (1983)). As a result, in that situation, 
the district court must apportion the prevailing party's fees between (i) the claims as to which 
fees are recoverable, plus any "related claims" and (ii) any unrelated claims as to which fees are 
not recoverable. Id.; Traditional Cat Ass 'n, Inc. v. Gilbreath, 340 F.3d 829, 833 (9th Cir. 2003). 
Claims that "involve a common core of facts or are based on related legal theories" are 
related for purposes of apportioning attorney fees. Thomas v. City of Tacoma, 410 F .3d 644, 649 
(9th Cir. 2005). By contra.st, "unrelated claims are those that are entirely distinct and separate" 
from each other. Id. at 649 n. 5 (internal quotation marks omitted). Under this standard,2 
Plaintiff's breach of fiduciary duty claim is clearly related to his corporate dissolution cause of 
action. As Plaintiff, himself, has asserted, the "same evidence" would have been presented at 
trial under either cause of action. Thus, even if the Court does not award attorney fees under 
Idaho Code§§ 12-120(3) or 12-121, there should be no apportionment and the Court should 
award Defendants the entirety of their attorney fees under Idaho Code § 30-1-746, at least 
through November 12, 2009. The attorney fees incurred prior to November 12, 2009 total 
$259,816.25 (Corporation-$19,750; William V. McCann, Jr. -$208,032.25; Gary E. Meisner-
$32,034). See Clark Affidavit; McDevitt Affidavit; McNichols Affidavit. 
2 While the Idaho Supreme Court has not articulated the standard as clearly as the federal 
courts, the few Idaho decision on point are consistent with the federal standard. See, e, g., 
Stanley v, McDaniel, 128 Idaho 343,349,913 P.2d 76, 82 (Ct. App. 1996) (''[I]n analyzing 
the results obtained, the court should not deduct for hours expended on unsuccessful claims 
where those claims are 'substantially related to or sufficiently intertwined with [the 
p)laintiffs FLSA claims so as to be considered 'reasonable' as attorney foes."') (citing 
federal cases); Bubakv. Evans, 117 Idaho 510,513, 788 P.2d 1333, 1336 (Ct. App. 1989) 
(holding that attorney fees to a prevailing party should not be apportioned where the plaintiff 
prevailed on a fee-bearing cause of action, even though the prevailing party had advanced 
other non-fee-bearing theories ofrecovery). 
DEFENDANTS' JOil-ff REPLY IN SUPPORT OF REQUEST FOR COSTS 
AND ATTORNEY FEES - 8 
# 10/ 14 
40100.0006. 1B8515S.1 
04-14-10; 12:01PM; 2083366812 
D. Defendants' Request For Attorney Fees Is Reasonable Under The Rule 54(e)(3) 
Factors 
Plaintiff's opposition to Defendants' request for attorney fees does not address the Rule 
54(e)(3) factors, nor does it object to any particular billing entries. Rather, Plaintiff broadly 
objects to any attorney fees not paid to Attorney McDevitt, counsel for the Corporation. This 
argument ignores the fact that Plaintiff did not just bring a lawsuit only against the Corporation; 
rather, Plaintiff named both Gary E. Meisner and William V. Mccann, Jr., individually. In fact, 
Plaintiff named the Corporation only as a "nominal defendant" in light of the fact that Plaintiffs 
primary targets were Gary E. Meisner and William V. McCann, Jr. Even after the dismissal of 
the breach of fiduciary duties cause of action, Gary E. Meisner and William V. Mccann, Jr. 
remained named defendants, and Plaintiff continued to assert claims for damages against them 
individually. See Plaintiffs Motion for Reconsideration. filed March 6, 2009 ("The prayer for 
relief in the amended complaint requests money damages against William McCann and Gary 
Meisner as individuals under both the first and second causes of action. Plaintiff expects to 
prove that as individuals they have engaged in illegal, fraudulent, and oppressive conduct, 
proximately causing money damage to Plaintiff. ... "). 
Given that the breach of fiduciary duties cause of action and the corporate dissolution 
cause of action were so closely related, the Defendants entered into a joint defense agreement 
pursuant to which the Defendants shared research and jointly prepared pleadings and briefing. 
# 11 / 14 
The joint defense agreement allowed the defendants to conserve resources and minimize attorney 
fees. Moreover, fuis agre·ement was logical in light of the fact that the Corporation was 
advancing the litigation expenses of the Director Defendants under Idaho Code Section 30-1-
853. Thus, there is no basis for Plaintiffs assertion that the only attorney fees Defendants can 
recover are attorney fees paid to Mr. McDevitt as counsel to the Corporation. 
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E. Defendants' Request For Costs as n. Matter of Right snd Exceptional Costs Shou1d 
Be Granted 
Plaintiff does not object to an awatd of costs as a matter of right. Plaintiff objects only to 
the Defendants' request for exceptional costs. An award of exceptional costs is appropriate 
because this was an exceptional case in which the Plaintiff sought the exceptional remedy of 
dissolution of the Corporation. 
Ill. CONCLUSION 
For the foregoing reasons, Defendants respectfully ask this Court to issue an award of 
attorney fees and costs in favor of Defendants in the amount of $340,040.25 in attorney fees, 
$4,727.18 in costs as a matter of right, and $9,927.43 in discretionary costs. 
r 
DATED THIS /~ayofMarch, 2010. 
McDEVIIT & MILLER LLP 
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Attorneys forNorninal Defondant McCann 
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Andrew Schwam #1573 
Schwam Law Firm 
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No. CV08-01226 
PLAINTIFF'S SURREBUTTAL TO 
THE DEFENDANTS' REQUEST FOR 
ATTORNEY FEES 
Defendants seek fees pursuant to I.C. J 2-121,. asserting thai Plaintiff's action was 
frivolous; unreasonably pursued. However, "attorney fees are not appropriate under Section 12-
PLAINTIFF' S SURREBUTTAL TO THE DEFENDANTS' REQUEST FOR 
ATTORNEY FEES --1 
121 and LR.C.P. 54(e) unless all claims asserted are frivolous and without foundation." 
Management Catalysts v. Turbo West Comae, 119 Idaho 626, 630, 809 P.2d 487, 491 (1991). 
The defense does not respond to Plaintiff's argument that its two causes of action, including the 
individual, Steelman action, were explicitly authorized by the leading treatise in its analysis of 
Idaho law, an analysis published in 2004 ~ well after the McCann I decision. Again, O'Neal and 
Thompson's Close Corporation and LLCs, Volume 2 October 2004 Edition, stated at page 9-141, 
"taken together, these cases represent judicial acceptance of what may be tenned an individual 
cause of action for oppression of minority shareholders." The authors' chart outlining these 
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As shown, the authors assert that a shareholder alleging a squeeze out may bring a direct 
action, citing Steelman, in which the Idaho Supreme Court stated "The gravelman of Steelman's 
complaint is that the majority shareholders/directors were attempting the squeeze him out. ... 
We cannot agree with appellant's contention that this case should have been dismissed ... it is a 
direct action rather than a shareholder's derivative suit." : Steelman v. Mallory, 110 Idaho 510 
at 512 (1986). It cannot be considered frivolous or unreasonable for a shareholder in a closely 
held Idaho corporation who considers himself to be the victim of a squeeze out, to attempt to 
bring an indiYictual action following the proctdure which the leading treatise authors advise is 
allowed, such treatise being written after the McCann I decision. 
"Legal arguments that are supported by a good faith argument for the extension or 
modification of the law in Idaho are not so plainly fallacious to be deemed frivolous" for 
purposes of awarding attorney fees under LC. 12-121 and Appellate Rule 41. Again, look at the 
Thompson and O'Neal chart. It indicates that there is no Idaho authority interpreting the term 
oppression ~ an element of not only the statutory dissolution action (LC. 30-1-1430) but also the 
basis for an individual claim alleging a squeeze out. The defense writes that they did not 
concede oppression exists. That is true. But they acknowledged that the Plaintiff could present 
evidence which if accepted could support a finding of oppression. Of course, that in turn 
depends upon what is the appropriate definition of oppression. 
It is undisputed that the Defendants caused approximately $600,000 of corporate funds to 
be transferred to Gertrude McCann, because she needed the money, and that a substantial amount 
of these transfers admittedly served no corporate purpose. Mrs. McCann was the beneficiary of 
a 26% interest in the Corporation. Plaintiff, a 36.7% shareholder, received less than $40,000 in 
corporate benefits during these same years. That certainly creates a material issue of fact whether 
PLAINTIFF'S SURREBUTTAL TO THE DEFENDANTS' REQUEST FOR 
ATTORNEY FEES -- 3 
his reasonable expectations are being frustrated, a definition of oppression Plaintiff asserted in 
his complaint and in his briefing. A .. nd there is not a single case addressing the irreparable harm 
element in LC. 30-1-1430. 
Evidence did exist, and reasonable o.rguments were made, to support elements of both an 
individual action and a corporate dissolution action. The real issue here is whether it is bad faith 
or frivolous for a shareholder in a closely held Idaho corporation, whose reasonable expectations, 
a reasonable return on his inheritance. are being frustrated, to attempt to bring individual actions 
seekrng appropriate relief. Whether an Idaho shareholder in the situation of Ronald McCann can 
obtain no individual relief, unless he can prove irreparable monetary harm to the Corporation, is 
an unsettled area of law. Defendants request for foes should be denied. 
DATED: This 29th day of April 2010. 
Esser & Sandberg, PLLC 
~~ 
By ___ /~/,_£_:.--:_/_/1/-_~ _ 
Tifnothy Esser #6770 
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This is an on-going dispute between Plaintiff Ronald R. McCann and his 
brother, Defendant William V. McCann, Jr., concerning the operation ofMcCann 
Ranch & Livestock Company, Inc., a closely-held Idaho corporation created by their 
Ronald McCann by the Idaho Supreme Court in McCann v. McCann, 138 ldaho 228, 
61 P.3d 585 (2002). 
In 2008 Ronald McCann instituted the current litigation. In his amended 
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complaint, the plaintiff asserted in his first cause of action that the defendants 
breached fiduciary duties they owed to him, as a result of which he suffered damage. 
In his second cause of action he sought dissolution of the corporation or alternative 
equitable relief by way of a forced buyout of his shares or a reorganization of the 
corporation. 
The court granted the defendants' motion to dismiss the first cause of action, 
holding that the claims contained in it were derivative in nature and that Ronald 
McCann had failed to comply with conditions precedent to bringing a derivative 
action. 
Prior to trial the court granted summary judgment dismissing the second cause 
of action. The court found that there was no evidence in the record of irreparable 
injury threatened to or being suffered by to the corporation, a factual prerequisite to 
corporate dissolution under the applicable section of Idaho's corporation law. I. C. 
Section 30-1-1430(2)(b). 
The defendants have filed motions to recover costs, including attorney's fees, to 
which the plaintiff has objected. For the reasons stated below, the claim for costs as a 
matter of right will be granted, but the claims for discretionary costs and attorney's 
fees will be denied. 
PREVAILING PARTY 
In deciding who is a prevailing party, the court may consider: 
... the final judgment or result of the action in relation to the 
relief sought by the respective parties, whether there were multiple 
claims, multiple issues, counterclaims, third-party claims, cross-claims 
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or other multiple or cross issues between the parties and the extent to 
which each party prevailed upon each of such issues or claims. 
I.R.C.P., Rule 54 (d) (l)(B). 
The Court looks not only at the final judgment but also at the result of the 
action in relation to the relief sought. The result of the action is not limited to the 
judgment rendered at the close of the case. It may include a settlement precipitated 
by the litigation. Compare, Chenery v. Agri-Lines Corporation, 106 Idaho 687, 682 
P .2d 640 (1984). Furthermore, while the court has discretion in determining 
prevailing parties and amounts to be awarded, it may not exercise its discretion by 
wit.hhnlcEn!! or n~rlur.-ini:r Httnrnev foeR t.o Hmeliornb~ t.hP. rP.i:mlt of thP. l1tiin:it.1on or "tn 
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or other multiple or cross issues between the parties and the extent to 
which each party prevailed upon each of such issues or claims. 
I.R.C.P., Rule 54 (d) (l)(B). 
The Court looks not only at the final judgment but also at the result of the 
action in relation to the relief sought. The result of the action is not limited to the 
judgment rendered at the close of the case. It may include a settlement precipitated 
by the litigation. Compare, Chenery v. Agri-Line,s Corporation, 106 Idaho 687, 682 
P.2d 640 (1984). Furthermore, while the court has discretion in determining 
prevailing parties and amounts to be awarded, it may not exercise its discretion by 
withholding or reducing attorney fees to ameliorate the result of the litigation or "to 
vindicate [its] sense of justice beyond the judgment rendered on the underlying 
dispute between the parties." Evans v. Sawtooth Partners, 111 Idaho 381, 387, 723 
P.2d 925 (Ct. App. 1986). 
In this case the defendants were successful in obtaining dismissal of all the 
plaintiffs claims. The court concludes that the defendants are the prevailing 
parties. 
COSTS AS A MATIER OF RIGHT 
The prevailing parties claim $4,727.18 for filing costs, expert witness costs, and 
deposition transcript costs. The plaintiff has not objected to these costs. They are 
allowable as a matter of right pursuant to IRCP Rule 54(d)(l)(C). 
DISCRETIONARY COSTS 
The prevailing parties claim discretionary costs of $9,927.43. It is not the 
purpose of the cost rule to provide dollar for dollar reimbursement for every item of 
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costs expended by the prevailing party. A limited amount of costs are allowable as 
a matter of right. IRCP, Rule 54 (d)(l)(C). Additional costs are allowed as a matter 
of discretion, but only if the prevailing parties show that they were necessary, 
reasonably incurred, exceptional, and assessable against the adverse party in the 
interest of justice. IRCP, Rule 54 (d)(l)(D). 
Some of the claimed discretionary items were routine costs associated with 
modern litigation overhead: postage, copying, facsimile, FedEx charges, and 
computerized research. Other costs involved fees paid to have a potential witness 
for the plaintiff appear and testify at a hearing, fees of an expert witness in excess 
of $2,000.00 allowable as a matter of right, and fees for preparation of transcripts of 
various hearings. 
Clearly these discretionary costs were reasonable and necessary; however, 
there was nothing exceptional about their intrinsic nature, their amount, or the 
nature of the case. They will be disallowed. 
In reaching its decision about discretionary costs, the court has taken into 
account the fact that the litigation involved a long-standing and acrimonious family 
dispute over a closely-held, multi-million-dollar corporation. 
ATfORNEYS FEES 
Defendant McCann Ranch and Livestock seeks attorney's fees of $22,837.50; 
Defendant William McCann, Jr., seeks attorney's fees of $266,596.75; and Defendant 
Gary Meisner seeks attorney's fees of $50,606.00. 
**** 
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The prevaili.Tig parties assert a to under LC. Section 12-
121, which permits the trial court to award a reasonable attorney's fee as costs in 
any civil action, but only when "it finds, from the facts presented to it, that the case 
was brought, pursued or defended frivolously, unreasonably or without 
foundation; ... " IRCP Rule 54(e)(l). The decision whether to award attorney's fees 
under this legal theory is discretionary. Everett v. Trunnel, 105 Idaho 787, 673 P.2d 
387 (1983). 
Our Supreme Court has stated that the term "frivolous" as used in attorney's 
fee statutes and rules "means conduct or argument ... that 'is not supported in fact 
or warranted under existing law and cannot be supported by a good faith argument 
for an extension, modification or reversal of existing law."' Hanf v. Syringa Realty, 
Inc., 120 Idaho 364, 370, 816 P.2d 320 (1991); see, Allstate Insurance Company v. 
Mocaby, 133 Idaho 593, 990 P.2d 1204 (1999). A misperception of the law or of an 
interest under the law is not, in itself, unreasonable. It is unreasonable if the 
position taken not only is incorrect but also is plainly fallacious. Wing v. 
Amalgamated Sugar Company, 106 Idaho 905, 911, 684 P.2d 307 (Ct. App. 1984), 
overruled on other grounds, NBC Leasing Company v. R&T Farms, Inc., 112 Idaho 
500, 733 P.2d 721 (1987). 
An award of attorney fees under LC. Section 12-121 and IRCP Rule 54(e)(l) 
is not appropriate unless all the claims or all th~ defenses are frivolous and without 
foundation. When there are multiple claims or multiple defenses, the trial court 
should not segregate the claims or defenses to determine which are or are not 
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defended or pursued frivolously. For an award to stand, the entire defense or 
prosecution must be unreasonable or frivolous. Management Catalysts v. Turbo 
West Corpac, Inc., 119 Idaho 626, 630, 809 P.2d 487 (1991). Likewise, frivolousness 
or unreasonableness of a claim or defense should be viewed in the context of the · 
entire course of the litigation. Turner v. Willis, 116 Idaho 682, 778 P.2d 804 (1989). 
Nevertheless, a claim, arguably meritorious when initiated, may become frivolous, 
unreasonable or without foundation because of subsequent events or new 
information. Ortiz v. Ortiz, 115 Idaho 1099, 772 P.2d 737 (Ct. App. 1989). 
There are cases where an award of apportioned attorney fees for one claim in 
a cnBe but not on another claim ho.s been upheld, but these cases have not involved 
assertions that a claim or defense was made or pursued frivolously. See, e.g., Burns 
u. County of Boundary, 120 Idaho 614, 818 P.2d 318 (1991) (award of attorney's fees 
pursuant to contract); Freeman & Co. v. Bolt, 132 Idaho 152, 968 P.2d 247 (Ct. App. 
1998) (award of attorney's fees pursuant to LC. Section 12-120(3)). 
Looking at the prosecution of the case as a whole, the court cannot say that 
the action was brought or pursued frivolously, unreasonably or without foundation. 
It is obvious that the court disagreed with the plaintiff's interpretation of the law 
with respect to what constitutes a derivative action in Count One and with respect 
to the nature of evidence necessary to show a triable issue of fact relating to 
irreparable harm to a corporation in Count Two. Nevertheless, the court is satisfied 
that the claims were brought and pursued in a good faith belief that the facts and 
the law, or an extension or modification of the law, supported the plaintiffs 
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the court does not conclude that attempts to 
have reconsider decision with respect to Count One amounted to a 
frivolous or unreasonable pursuit of his legal and factual theories. 
**** 
The prevailing parties also assert a right to attorney's fees under I.C. Section 
30-1-746(2), which provides that a court may award counsel fees defending a 
derivative action "if it finds that the proceeding was commenced or maintained 
without reasonable cause or for an improper purpose." The ABA comment to the 
statute provides: 
Section 7 46(2) provides that on termination of a proceeding the court 
may require the plaintiff to pay the defendants' reasonable expenses, 
including attorney's fees, if it finds that the proceeding "was commenced or 
maintained without reasonable cause or for an improper purpose." The 
phrase "for an improper purpose" has been added to parallel Federal Rule of 
Civil Procedure 11 in order to prevent proceedings which be brought to 
harass the corporation or its officers .... The test in Section 7 46 that the action 
was brought without reasonable cause or for an improper purpose is 
appropriate to deter strike suits, on the one hand, and on the other hand to 
protect plaintiffs whose suits have a reasonable foundation. 
Count One in this case was dismissed, because the court concluded that it 
was a derivative claim brought without complying with the demand requirement of 
I.C. Section 30-1-742. 
The Idaho Supreme Court has held that if a party fails to comply with the 
pre-litigation demand requirement of LC. Section 30-1-742 before filing a derivative 
action, he or she has acted "without reasonable cause" as provided in Section 
746(2). Mannas u. Moss, 143 Idaho 927, 937, 155 P. 3d 927 (2007). It appears that a 
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claim for attorney's fees under the statute may be apportioned, since the court in 
held that the prevailing parties on that issue were to be "awarded their 
attorney fees for defending specifically against that claim." Mannos v. Moss, 143 
Idaho at 937 (emphasis added). 
At first blush it would appear that Mannos controls 
defendants' claim for attorney's fees under Section 746(2). 
outcome of the 
however, a 
difference. In Mannas one of the plaintiffs' claims patently was a derivative claim 
brought on behalf of a closely-held corporation. In the case now before the court the 
plaintiff alleged a direct claim in Count One and made a colorable argument that 
his claim in fact was a direct claim on his own behalf and not a derivative action for 
benefit of the corporation. While the court ultimately disagreed with the 
plaintiffs contention, the position taken by the plaintiff was not so fallacious as to 
it "without reasonable cause" or "for an improper purpose." 
The court does not find as a matter of fact and law that the plaintiffs conduct 
was so without cause or so improper as to justify an award of attorney's fees under 
Section 7 46(2). 
**** 
The prevailing parties also assert a right to attorney's fees under the 
commercial transaction provision of LC. Section 12-120(3), which provides that the 
court shall award a reasonable attorney's fee to the prevailing party "[i]n any civil 
action to recover ... in any commercial transaction .... " 
Commercial transactions are defined as "all transactions except transactions 
CIVIL.CST/CORPORATEDISPUTE.McCANN 
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for personal or household purposes." I.C. 12-120(3). The duty to provide the 
prevailing party with an award of a reasonable attorney's fee under the statute is 
mandatory and not discretionary. Robertson Supply, Inc. v. Nicholls, 131 Idaho 99, 
952 P.2d 914 (Ct. App. 1998). The amount to be awarded, however, is a matter of 
discretion. Meldco, Inc. v. Hollytex Carpet Mills, Inc., 118 Idaho 265, 796 P.2d 142 
(Ct. App. 1990). 
Just because a commercial transaction is involved in a case does not 
necessarily mean that the attorney's fee provision of LC. Section 12-120(3) applies. 
As the Supreme Court stated in Ervin Construction Company v. Van Orden: 
.. , a court is not required to award reasonable attorney fees every time 
a commercial transaction is connected with a case. The critical test is 
whether the commercial transaction comprised the gravamen of the lawsuit; 
the commercial transaction must be integral to the claim and constitute the 
basis on which the party is attempting to recover. 
Ervin Construction Company u. Van Orden, 125 Idaho 695, 704, 87 4 P .2d 506 (1993) 
(citation omitted). 
Attorney's fees may be awarded under I.C. Section 12-120(3) even though the 
underlying claim sounds in tort rather than contract, so long as a commercial 
transaction is integral to the claim and constitutes the basis on which a party is 
attempting to recover. Blimka v. My Web Wholesaler, LLC, 143 Idaho 723, 728-729, 
152 P.3d 594 (2007). 
There are several Idaho cases with similarities to the one now before the 
court. For example, the Supreme Court in Gumprecht v. Doyle, 128 ldaho 242, 912 
P.2d 610 (1995), held that a statutory action by a shareholder to obtain penalties 
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and damages from a corporation for withholding corporate records did not involve a 
commercial transaction as the gravamen of claim. Likewise, in Tolley v. THI 
Company, 140 Idaho 253, 262-263, 92 P.3d 503 (2004), the Supreme Court held that 
a shareholder action to recover the value of shares from the corporation did not 
involve a commercial transaction as the gravamen of claim. 
In this case the plaintiffs claims did not arise out of a transaction, 
commercial or otherwise, between or among the plaintiff and the defendants. The 
plaintiffs claims arose out of transactions between the corporation and third 
parties, primarily the plaintiffs elderly mother. He has asserted that the 
transactions adversely affected the value of the corporation and thus the value of 
his shares in the corporation. While these transactions may have been commercial 
in nature and may have had an indirect affect on the plaintiffs shares in the 
defendant corporation, the transactions were peripheral to and not the "gravamen" 
of his lawsuit. Conscq ucn.tly, Lhc court concludes that a commercial transaction was 
not the gravamen of the plaintiffs claims, and attorney's fees will not be awarded 
under I.C. Section 12-120(3). 
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ORDER 
It hereby is ordered that a supplemental judgment will be entered in favor of 
the defendants and against the plaintiff for costs as a matter of right in the amount 
of $4,727.18. The defendants' claims for discretionary costs and attorney fees will be 
denied. 
CIVIL.CST/CORPORATEDISPUTE.McCANN 11 
MEMORANDUM AND ORDER CONCERNING COSTS 
I 
-:--·-·--.. - -
CERTIFICATE OF MAILING 
I hereby certify that a true copy of the foregoing MEMORANDlJJ\1 AND ORDER CONCERJ\TING 
COSTS was: 
_v:::_ FAXED by the undersigned at Lewiston, Idaho, this 8 day o May 2010, to: 
Michael McNichols 208-746-0753 
Merlyn Clark 208-954-5278 
Chas. McDevitt 208-336-6912 
Timothy Esser 509-334-2205 
I 
~MAILED by the undersigned at Lewiston, Idaho, this Jiday of May 2010, to: 
Andrew Schwam 
514 S Polk St #6 
Moscow, ID 83843 
PATTY 0. ytBEKS, CLERK 
MEMORANDUM AND ORDER 
CONCERNING COSTS - 12 
MEMORA1'IDUM AND ORDER CONCERNING COSTS 
LV .. LV/V.J/.1.0 .. L.L,J.l...'!-\/ J .. .J I ..1.·-t 
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF 
THE srrATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE 






WILLIAM V. McCANN, JR., AND ) 
GARY E. MEISNER, INDMDUALL Y) 
AND AS DIRECTOR OF McCANN ) 
RANCH & LIVESTOCK COMPANY, ) 
INC., AND AS A SHAREHOLDER OF) 
McCANN RANCH & LIVESTOCK ) 
COMPANY, INC., IN ms CAPACITY) 
AS TRUSTEE OF THE WILLIAM V. ) 




McCANN RANCH & LIVESTOCK ) 
COMPANY, INC., ) 
) 
NOMINAL DEFENDANT. ) 
CASE NO. CV 08-0l226C 
SUPPLEMENTAL JUDGMENT 
It hereby ordered, adjudged and decreed that the defendants have a 
supplemental judgment for costs as a matter of right against Plaintiff Ronald R. 
McCann in the following amounts: 
Defendant William V. McCann, Jr. 
Defendant. Gary E. Meisner 








discretionary costs attorney's fees are denied. 
Dated May 18, 2010 
/~J, 
Geo~. Carey, Senior Di 
CIVIL.CST/CORPORATEDISPUTE.McCANN.J 2 
SUPPLEMENTAL JUDGMENT 
CERTIFICATE OF MA[Lil-sJG 
I hereby certify that a true copy of the foregoing SUPPLEMENTAL JUDGMENT was: 
__ FAXED by the undersigned at Lewiston, Idaho, this --f[ day o May 2010, to: 
Michael McNichols 208-746-0753 
Merlyn Clark 208-954-5278 
Chas. McDevitt 208-336-6912 
Timothy Esser 509-334-2205 
-~ MAILED by the undersigned at Lewiston, Idaho, this {/day of May 2010, to: 
.Andrew Schwam 
514 S Polk St #6 
Moscow, ID 83843 
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Fl LED 
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Chas. F. McDcvitt (ISB No. 835) 
Dean J. Miller (ISB No. 1968) 
MCDEVn~r & MILLER LLP 
420 West Bannock Street 
/~, ,' / ,, c~ \' ~~, oc 
/;; 
1jg:.ff1 ;~~L)clf11 vv1 v~ 
\__.,-
P .0. Box 2565-83 70 I 
Boise, ID 83 702 
Tel: 208-343-7500 
Fax: 208-336-6912 
Attorneys for Nominal Defendant 
McCann Ranch & Livestock Company. lnc. 
lN THE DISTRlCT COURT OF THE SECOND JUDICIAL DISTRICT 
OF THE STATE OF 1DAH0. IN AND FOR THE COUNTY OF NEZ PERCE 
RONALD R. McCANN, 
Plaintiff, 
vs. 
WILLIAM V. McCANN, JR .. and 
GARY E. MEISNER, 
Defendants. 



















Case No. CV 08-0 J 226 
DEFENDANTS' JOINT 
MEMORANDUM IN SUPPORT OF 
MOTION FOR RECONSIDERATION 
---~---------· ... ,--
I. INTRODUCTION 
In its may I 8. 20 l O Memorandum and Order Concerning Costs, the Court denied the 
Defendants· request for an award of attorney fees. With regard to Defendants' request for 
attorney fees pursuant to Idaho Code§ 30-1-746(2), the Court explained: 
DEfENDANTS' JOINT MEMORANDUM IN SUPPORT OF MOTION FOR 
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Order, pp. 7-8. 
The Idaho Supreme Court has held that if a party fails to 
comply with the pre-litigation demand requirement ofI.C. § 30-1-
742 before filing a derivative action, he or she has acted ''without 
reasonable cause'' as provided in Section 746(2). Mannas v. Moss, 
143 Idaho 927. 937, 155 P.3d 927 (2007) .... 
At first blush it would appear that Mannas controls the 
outcome of the Defendants' claim for attorney's fees under Section 
746(2). There is, however, a difference .... 
Defendants respectfully ask this Court to reconsider its determination that Mannas is not 
controlling in this case. To the contrary, an award of attorney fees pursuant to Tdaho Code§ 30-
1-746(2) I is appropriate in this case for the same reasons an award of attorney fees was 
appropriate in Mannos and in McCann I. 
The Court held that Plaintiff was not entitled to an award of attorney fees under Idaho 
Code§ 30-1-746(2) because Plaintiff had a '·colorable argument that his claim in fact was a 
direct claim on his own behalf and not a derivative action for the benefit of the corporation." See 
Order at p. 8. As set forth below, this conclusion is incorrect for two reasons. First, Plaintiff did 
not have a "colorable argument'' that his claim was a direct action. Plaintiff had attempted to 
bring a direct cause of action for breach of fiduciary duties in McCann I and was told by the 
Idaho Supreme Court that his claim was derivative in nature. Second, for purposes of Idaho 
Code § 30-1-746(2). it docs not maller whether a party bringing an action that is derivative in 
nature had a '·colorable basis'· lO asserts that its cause of action was a direct cause of action. All 
While Defendants respectfully disagree with the Court's decision to deny attorney fel?s under 
Idaho Code§ 12-121 and 12-120(3), this Motion for Reconsideration focuses only on the 
denial of attorney fees under Idaho Code§ 30-1-746(2). 
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that matters is that the cause ofactfrm is derivative in nature and that the Plaintiff failed to serve 
a pre-litigation demand. 
11. ARGUMENT 
A. An Award of Attorney Fees ls Appropriate Under Idaho Code§ 30-1-746(2) 
l. Plaintiff Did Not Have A "Colorable Argument" That His Breach Of 
Fiduciary Duties Cause of Action Was Direct 
In McCann /, Plaintiff brought a breach of fiduciary duties cause of action against the 
Director Defendants and assencd that the cause of action was both a direct and a derivative cause 
of action. See McCann I Complaint,~ 2.1 (attached as Exhibh l to Defendants' Motion to 
Dismiss) ("'This action is brought hy plaintiff individually and as a derivative action pursuant to 
Idaho Code §§ 30-1-740 through 30-1-746."). The allegations raised in McCann I were the same 
allegations raised in McCann 11, only for an earlier time period.2 The District Court rejected, 
Plaintiffs contention and held that the breach of fiduciary duties cause of action was derivative, 
not direct. Plaintiff appealed that decision and argued to the Idaho Supreme Court that a 
shareholder in a closely held corporation can bring a direct action against the directors of the 
corporation for breach of fiduciary dutic::;. Specifically, Plaintiff argued that ''the Trial Court 
erred in dismissing Ronald McCann's individual causes of action because Idaho law specifically 
allows a shareholder in a closely-held corporation to bring a direct action." See McCann I 
Appellant's Brief, p. 12 (attached as Exhibit 5 to Defendants' Memorandum in Support of 
2 To the extent there is any doubt that Mc Cann I and McCann II involved the same basic 
factual allcga\ions, Ddcndants refer the Cour\ to the charts comparing the allegations in the 
two complaints, which were provided \o the Coun in connection with the Defendants' 
Motion to Dismiss. See Memorandum in Support of Motion to Dismiss. pp. l 0-11; Reply 
(continued ... ) 
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Motion lo Dismiss). Plaintiff also arg~ed that the McCann J trial court's ''holding is in direct 
contravention with the Idaho Supreme Court case of Slee/man v . .Mallo1y, 110 Idaho 5 IO, 7 J 6 f>. 
2d 1282(1986).'' Id. 
The above argument should sound familiar to the Court because they are the exact same 
arguments that Plnintiff raised in an attempt to bring a direct cause of action in this second case. 
See Plaintiffs Responsive Memorandum to Defendants' Motion to Dismiss, p. 26 ('"And as in 
Steelman, a shareholder in Ron Mc..:Cann·s position has a direct action against the controlling 
shareholders for their squeeze out tactics.") Plaintiff might have had a ''colorablc argument'' that 
his claims were derivative in McCann I. However, the Idaho Supreme Court expressly rejected 
those arg,umcnts and held that Plaintiffs breach of fiduciary duty cause of action was ·'derivative 
rather than individual in nature" and that a derivative cause of action can only be brought after 
serving a demand on the corporation pursuant to Idaho Code§ 30-1-742. McCann v. McCann 
138 Idaho 228, 232-234, 61 P.3d 585, 589-591 (Idaho 2002). Despite Plaintiff's contention that 
his cause of action was direct in nature. the Idaho Supreme Coun held that Plaintif.f s failure to 
comply with the statutory written demand requirement warranted an award of attorney fees under 
Idaho Code§ 30-1-746(2). Id.. 138 ldaho at 237-238. 
When Plaintiff filed this second lawsuit without first serving a derivative demand, 
Plaintiff was essentially asking this Coun to overrule the Idaho Supreme Court's clear holding 
that Plainti!Ts claims against the Corporation are derivative in nature. This Court correctly 
refused to do so. In dismissing Plaintiffs breach of fiduciary duties cause of action, this Court 
------ ... -----------·~- ---·--
( ... continued) 
Memorandum in Suppon of Motion to Dismiss, pp. 6-9. For the Coun's convenience, · 
copies of those charts are attached hereto as Exhibits I and 2 .. 
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noted that "[a]lleging a legal conclusion that the new claims are personal rather than derivative 
docs not necessarily make it so." See March 4. 2009 Order, p. 8. This Court explained that 
Plaintiffs allegations of breach of fiduciary duties "are similar to those alleged in McCann I" 
and that the cause of action '·therefore, is derivative in nature notwithstanding the conclusory 
legal allegation to the contrary.'' Id. at p. 9. Having filed the same cause of action with the same 
type of factual allegations that the Idaho Supreme Court had already held to be derivative, 
Plaintiff did not have a "colorable argument" that his cause of action was direct in nature. 
2. MIJnnos v. Mos.ds Controlling 
Even if Plaintiff had a ··eolorable argument'' that his breach of fiduciary duties cause of 
action was direct. the Idaho Supreme Cour1.'s decision in Mannas v. Moss is controlling in this 
case and requires an award of attorney fees pursuant to Idaho Code § 30-1-746(2). In Mannas v. 
Moss, the plaintiff ('"Mannos·') asserted that certain directors of the corporation had breached 
their fiduciary duties. Just like the Plaintiff here, Mannos took the position that he could bring a 
direct cause of action against the directors of the corporation for breach of fiduciary dutics.3 The 
ldaho Supreme Court rejected that argument, citing McCann I: 
Mannos' attempt to bring these claims as a direct action is 
misplaced. Any claim that Mannos has regarding 1hc defendants 
depletion of corporate assets can only be pursued by him th.rough a 
derivative action. See McCann, 138 Idaho at 233. 61 P.3d at 590 (a 
stockholder may bring a direct action for an injury directly 
affecting him: howc:vcr. i r the gravamen of the complaint is injury 
to the corporation's asseL~ or to the whole body of its stock, then 
the shareholder's action i~ dcrivtnive). 
3 In fact, Mannas wok. the exact same approach Plaintiff took in McCann I- he asserted that 
his breach of fiduciary duty cause of action was both a direct cause of action and a derivative 
cause of action. 
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A1,mnos v. Moss, 143 Idaho at 933 (emphasis added). 
The Idaho Supreme Courl held that the defendant in Mannas v. Moss was entitled to an 
award of attorney fees pursuant to Idaho Code* 30-1-746(2). Specifically, the Court held: 
"Having made no pre-litigation demand, as specifically required by Idaho Code § 30-1-742, 
Mannas' derivative suit was without reasonable cause.'' Id. al 937. 
Notably. the fact that Mannos asserted a right to a direct cause of action for breach of 
fiduciary duties did not allow him to escape from an award of attorney fees. An award of 
attorney fees was appropriate hecausi: (1) Mannas' cause of action for breach of fiduciary duties 
was derivative in nature (regardless of Mannos' assertions that it was direct); and (2) Mannas 
brought his action wilhout making, a pre-litigation demand. The same analysis applies here. 
Despite Plaintiffs assertion that his cause of action was direct, this Court held that it was 
derivative (just as the idaho Supreme Court had held in McCann I). Having failed to ma~e a pre-
1 itigation demand, Plaintiffs breach of fiduciary duties cause of was filed and pursued without 
reasonable cause. Mannos v. A-loss is binding precedent and is controlling in this case. An 
award of attorney fees pursuant to ldaho Code § 30-1-746(2) is should be granted. 
B. Attorney Fees Should Be Awarded To Defendants For AU Fees Incurred Prior to 
November 12, 2009 
In Mannas v. Moss, the Idaho Supreme Cou11 held tha\ \he Defendan\s were entitled to 
their attorney fees incurred defending against Mannas' breach of fiduciary duties cause of action, 
but not with regard to the other (unrelated) caU!ies of action. Here, although Plaintiff brought 
two causes of action. those two causes of action arc so closely related that Defendants should be 
awarded their attorney lees inc:urred up through November 12. 2009, the date when this court 
rejected Plaintiffs final request for reconsideration and denied Plaintiffs request to amend his 
complaint to add a derivative cause of action. 
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Plaintiffs breach of fiducil'-ry duty cause of action was originally dismissed on March 4, 
2009, but Plaintiff kept the cause of action alive much longer. Plaintiff filed a motion to 
reconsider the Court's March 4. 2009 decision, which was denied on May 15, 2009. After 
serving a demand on the Corporation. Plaintiff filed a motion to amend his complaint to add a 
derivative cause of action. and again asked the Court to reconsider its March 4, 2009 decision. 
That motion was denied on November 12. 2009. 
Until November 12, 2009. Defcndams were defending against two closely related causes 
of action: (I) a corporate dissolution cause of action; and (2) a breach of fiduciary duty cause of 
action. However. both causes of action arise out of the same factual allegations. In fact, in 
support of his Motion to Amend Amended Complaint, Plaintiff asked the court \0 allow plaintiff 
to proceed under three theories: ( l) a direct claim for breach of fiduciary duties; (2) a derivative 
claim for breach of fiduciary duties; and (J} a claim for dissolution of the Corporation. See 
Plaintiffs Reply Memorandum RE: Motion To Amend Amended Complaint, filed October 19, 
?.009. Plaintiff explained that "[t]he same evidence will be presented regardless of which of 
these potential three causes of action are tried." Id. at p. 4 (emphasis added). 
"ll is well-establi:-hed law that a party cmitlcd to attorney"s fees as a prevailing party on a 
particular claim, but not on other claims in the .same lawsuit. can only recover auomey' s fees 
incuned in defending against that one claim or any ·related claims .. ,. Enrerlainment Research 
Group, Inc. v. Genesis Creacive Group. Inc .. 122 F.3d 121 L 1230 (9th Cir. 1997) (emphasis 
added~ (citing_llenshty v. Eckerharl, 461 U.S. 424, 434-35 (1983)). As a result, in that situation. 
the district court must apportion the prevailing party's fees between (i) the claims as to which 
fees are recoverable. plus any ··related claims'' and (ii) any unrelated claims as to which fees are 
not recoverable. Id.; Tradirional Car Ass 'n, Inc. v. Gilbrea,h, 340 F.3d 829, 833 (9th Cir. 2003). 
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Claims thaL ''involve a comn10n core of facts or are based on related legal theories" arc 
related for purposes of apportioning attorney fees. Thomas v. Ciry of Tacoma, 4 l O F.3d 644, 649 
(9th Cir. 2005). By contrast. ··unrelated claims are those that arc entirely distinct and separate" 
from each other. Id. at 649 n. 5 (internal quotation marks omitted). Under this standard,4 
Pla~nti ff s breach of fiduciary duty claim is clearly related to his corporate dissolution cause of 
action. As Plaintiff, himself, has asserted, the '·same evidence" would have been presented at 
trial under either cause of action. Thus, even if the Court does not award attorney fees under 
Idaho Code §§ 12-120(3) or l 2-12 I. there should be no apportionment and the Court should 
award Defendants the entirety or their attorney fees under Idaho Code § 30-1-746, at least 
through November 12, 2009. The attorney fees incurred prior to November 12, 2009 total 
$259,816.25 (Corporation - $19,750~ William V. McCann, Jr. -$208,032.25; Gary E. Meisner -
$32,034). See Clark Affidavit; McDcvin Affidavit; McNichols Affidavit. 
BL CONCLUSION 
For 1hc foregoing reasons, Defendants respectfully ask this Court 10 reconsider its order 
denying Defendants an award of attorney fees. 
4 While the ldaho Supreme Coun has not articulated the standard as clearly as the federal 
courts, the few ldaho decision on point are consistent with the federal standard. See. e.g., 
S1anley v. M<:Daniel, 128 Idaho 343, 349. 9 I 3 P.2d 76, 82 (Ct. App. 1996) ( .. [I]n analyzing 
the results obtained, the court should not deduct for hours expended on unsuccessful claims 
where those claims arc 'substantially related to or sufficiently imcnwined with [the 
p]laintiffs FLSA claims so as to be considered ·reasonable' as attorney fees."') (citing 
federal cases); Bubak\', Evans. 117Idaho510, 5 l3. 788 P.2d 1333, 1336 (Ct. App. I 989) 
(holding that attorney fees to a prevailing party should not be apponioncd where the plaintiff 
prevailed on a fee-bearing cause o l' action, even though the prevailing party had advanced 
other non-fe~-bearing theories of rc<;ovcry). 
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;;;>:; day of Ms.y, 20 l 0. 
McDEVITT & MlLLER LLP 
Charles F. McDcvin, ISB No. 83 S 
Attorneys for Nominal Defendant McCann 
Ranch & Livestock Co. 
DATED TI-U0~ of May, 2010. 
HAWLEY TROXELL £NN1S & HAWLEY LLP 
By---,,4!-~~:::L'.=::::::::.._.¢;~:::.:.._-----""-~--=:__--
lv1erl W. Clark. ISBN o. 1026 
Attorneys for Defendant 
William V. McCann, Jr. 




Attorneys for Defendant Gary Meisner 
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DATED THIS .iday ol'May. 2010. 
McDEVITT & MILLER LLP 
Dy /I 5 / ( 
Charles F, McDcvitt. lSB No. 835 
Attorneys for Nominal Defendant McCann 
Ranch & Livestock Co. 
DATf:DTI-110·6y of May. 2010. 
HAWLEY TROXELL ENNIS & HAWLEY LLP 
r 
DATED Tl nsJL day or May. 2010. 
rv1er W. Clark. lSB No. I 026 
Attorneys for Defendant 
William Y. McCann, Jr. 
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following: 
Timothy Esser 
ESSER & SANDBERG. PLLC 
520 East Main S\reet 
Pullman, WA 99163 
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Andrew Schwam 
SCHWAM LAW FlRM 
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Michael E. McNichols 
CLEMENTS BROWN 
321 13th Street 
P.O. Box 1510 
Lewiston, ID 83501-1510 
[Anomeys for Defcndam Gary Meisner] 
Merlyn W. Clark 
HAWLEY TROXELL ENNIS & HAWLEY LLP 
877 Main Street, Suite l 000 
P.O. Box 1617 
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[Attorneys for Defendant William V. McCann. Jr.] 
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__ Overnight Mail 
-¼-E-mail 
__ Telecopy: 509.334.2205 









__ Telecopy: 208. 746.0753 




__ Tclceopy 208.336.6912 
# 'l 3/ 19 
~=-.£~~ 
Chas. F. MeDevitt 
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both cases, the "theories" advanced in support of Plaintiff's claim are 
identical. McCann I, the theories advanced by Plaintiff were "breach of fiduciary duties, 
negligence by the directors, conversion of cmporate property, self-dealing and conflict of interest 
transactions., of the coiporation and the individual directors. McCann I. 138 Idaho at 231, 61 
P .3d at 588. In this case, the theocy advanced in the "Complaint for Equitable Relief and 
Damages" is based exclusively on breach of fiduciary duties. 
Moreover, the "evidence," i.e., the factual allegations, supporting Plaintiff's current 
causes of action is almost identical to the allegations asserted inMcCann /: 
.Alle~tions in McCana JI Comelaint Allg:ations raised In McCann I 
William Mccann, Jr ... caused bis salary to .. May 1, 1999 .... the Board doubles 
increase from $48,000 a year to $144,000 a Defendant Bill Jr.'s salary to $144,000 per 
year, yet he continues to maintain bis law year." See Mc Cann I District Court_ Opinion., 
practice." See Complaint, 'ff 18. p. 2. 
"Since McCann Senior's death,"the corporation .. December 1998 .... The Board votes to pay 
has been conttolled by Defendants Meisner and Gertrude an annual consultati<>ll fee of 
Bill McCann. These Defendants have not $48,000. The Trustee {Meisner) docs not 
redeemed any of qcrtrudc's stock ... " See redeem any stock." See McCann /District 
Complaint, 'f 19. Court Opinion, p~ 2. 
"Defendants McCann and Meisner caused the "September 6, 2000 .... The shareholders 
number of directors to be changed, removing meet and elect to remove Ronald Mccann as a 
Plaintiff from the Board of Directors." See director of the Corporation." See McCann I 
Complaint, ,r 20. District Court Opinion, p. 4. 
"Defendant McCann and Meisner have refused "June 9, 1999 •... The Board declines to hire 
to authorize the corporation to employ Ron to help manage the corporation, citing no 
Plaintiff." See Complaint, ,r 21. need for another manager and the apparently 
poor personal relationship between the 
brothers." See McCann [District Court 
Opinion, p. 2. 
"Since Defendants McCann and Meisner "June 9, 1999 .... The Board asks directors 
assumed control of the coI:poration, they have Durkin and Meisner to investigate whether the 
refused to declare a reasonable amount of Corporation should declare dividends, at 
dividends dcsoite sufficient orofit and cash Plaintiff's reoucst .... September 6, 2000 .... 
EXHIBIT 1 
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~legations i.n }rf cCann II Com12Iaint Allegations :raised in McCann l 
flow. Dividends have only been declared three Tne Board declines to pay dividends ID light of 
times in the last twelve years." See Complaint, the costs and expenses being incurred in 
',r 22 -23. defending the corporation and directors from 
the Ronald McCann lawsuit." See McCann I 
District Court Opinion, p. 2, 5. 
''For year 2007, the corporation failed to bold 
an annual shareholder meeting as called for by 
the corporate bylaws." See Complaint, 1 4. 
"Rather than declaring dividends, whic1:i would "'December 1998 .... The Board votes to pay 
benefit Plaintiff. Defendants McCann and Gertrude an annual consultation fee of 
Meisner have annually voted for the $48,000." See McCann I District Court 
corporation to engage in phony financial Opirrion, p. 2. 
transactions to benefit Gertrude. For example, 
they have caused the corporation to enter into. 
purchases and/or leases with her concerning 
her home place and shop. They vote to have 
the corporation pay substantial 
bonuses/consulting fees to ~e elderly woman." 
See Complaint, 15. 
The only factual allegation Plaintiff asserts in support of his current claims that was not 
. asserted in McCann I is the alleged failure to hold a shareholder's meeting in 2007 (Complaint, 
,r 24), which in and of itself is not actionable. See IC.§ 30-1-701(3) ("The failure to hold an 
annual meeting at the time stated in or fixed in accordance with a corporation's bylaws does not 
affect the validity of any corporate action."). To the extent that any of the allegations are 
continuing in nature, those continuing allegations are significanrly related in "time, space, origin, 
[and] motivation" to the allegations raised in McCann I and must be considered part of that same 
transaction un_der Idaho law. See Aldape, 105 Idaho at 259, 668 P.2d at 135. Because this 
factual grouping constitutes the same transaction, McCann llis barred by claim preclusion. 
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the Duthies refused, the Gun Club cut off the Duthles' water line and took the position that the 
license had been revoked. 
Based on these new facts, the Duthies filed a second lawsuit seeking injunctive relief. In 
the second lawsuit, the Duthies argued that the Gun Club should be precluded from claiming in 
the second action that the license was revoked because that issue of revocation should have been 
raised in the first action. The Court held that res judicata did not apply because the issue of 
revocation was not ripe until the license was actually revoked, which did not occur until after the 
first trial. 
In this case facts occurred subsequent to the first trial that led to 
the filing of the second suit, i.e., the cutting and capping ofthe 
watcrline. Therefore, even though the same facts may be used to 
determine whether the license was revocable as were used in the 
first action to determine whether a license existed, because facts 
occurred subsequent to the first trial that triggered the filing of the 
second suit, we hold that the issue of revocability was not ripe for 
trial in the first case, but rather, was premature until the license 
was actually revoked. 
Id. at 754 (emphasis added). 
Unlike Duthie (and the other "ripeness" cases cited by Plaintiff), this case does not 
involve any new factual allegations not already asserted in McCann I. In an attempt to 
characterize this new lawsuit as being based on new facts, Plaintiff asserts that "[t]his action 
primarily relies on evidence that did not even exist at the time of the fust action." See Plaintiffs 
Opposition, p. 15. He then goes on to broadly describe five categories of new "post-fust 
Complaint conduct." Id. However, all of the so-called '°new" facts were asserted in Mc Cann I, 
as demonstrated by the following chart: 
So -Called "new" alleg_ations in McCann II. Alle2ations raised in McCann. I 
1. Non-payment of dividends despite "June 9, 1999 .... The Board asks directors 
sufficient cash flow Duxkin and Meisner to investigate whether the 
# 1 G/ 19 
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So -Called "ne~" aUee:ations in McCann ll Allegations raised in M cCo.nn I 
Corporation should declare dividends, at 
Plaintiffs request. ... September 6, 2000 .... 
'The Board declines to pay dividends in light of 
the costs and expenses being incurred in 
defending the corporation and directors from 
the Ronald McCann lawsuit." See McCann I 
District Court Opinion, p. 2, 5. 
'The Corporation has declared no dividends 
during the preceding three (3) years." See 
McCann I, Proposed Amended Complaint, 
'1f 3.56. 
2. Nonemployment, non-Board membership "September 6, 2000 .... The shareholders 
meet and elect to remove Ronald McCann as a 
director of the Corporation." See McCann I 
District Cowt Opinion, p. 4. 
"June 9, 1999 .... The Board declines to hire 
Ron to help manage the corporation, citing no 
need for another manager and the apparently 
poor personal relationship between the 
brothers." See McCann I District Court 
Opinion, p. 2. 
'The removal of plaintiff as a member of the 
board of directors." See McCann I. Proposed 
Amended Complaint, ,r 3.59(f) 
3. Phony financial transactions between the "December 1998 .... J)le Board votes to pay. · 
corporation and Defendrmt Meisner, Trustee Gertrude an annual consultation fee of 
for the third shareholder, in order to avoid the $48,000. The Trustee (Meisner) does not 
redemption of Gertrude's shares, which redeem any stock." See McCann I District 
redemption would increase the ownership Court Opinion, p. 2. 
percentage of Plaintiff, equally with that of 
Defendant Bill Mccann. "3 .31 Income for :M:rs. Mc Cann has not been 
' obtained by redemption of the corporate stock 
as authorized by William V. Mccann, Sr.'s 
Will. 
3 .32 In an effort to prevent depletion of 
defendant William V. Mccann Jr.' s future 
stock ownership, defendants ... committed the 
REmiiE~~~~T~f~f)~~~ - 7 
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So-CalJed "new" alle1,tations in McCann II AJlegations raised in McCann I 
following acts ... [listing alleging improper 
"consultant's fees," "deferred compensation'' 
and "leases'']. See lvfcCann /Proposed 
Amended Complaint, fl 3.31-3.32. 
"[Defendants devised] a new plan to distribute 
money to Mrs. McCann without redeeming the 
Trusts' stock , ... Tiris distribution ... was the 
culmination of two earlier attempts to .funnel 
money out of the Corporation to :M:rs. McC8.Ill\ 
circumventing the authorization in M:r. 
Mccann, Sr.'s Will to redeem the shares held 
for lvfrs. McCann's benefit in trust." See 
McCann I Proposed Amended Complaint, 
,f 3.47. 
4. A refusal, on a part of those in control of This allegation does not state any ''post-first. 
the corporation, to carry out the intent of the Complaint conduct," but instead merely states 
founder of the corporation and the donor of his Plaintiff new legal theory. In any event, the 
children's shares: That Plaintiff enjoy, not a same legal theory was asserted in McCann I 
hypothetical benefit from share ownership, but along with the same facts now being alleged. 
an actual, present and significant financial 
benefit from this ownership which is in lieu of "Contrary to the terms of [McCann Senior's] 
his inheritance. Will, this income [for :Mrs. McCann] was uot 
obtained from the trustee's vote of the 
corporate stock so as to create income msofar 
as possible for Mrs. Mccann .... 
The defendants' conduct in causing the 
Corporation to loan $81,000 and pay a wage of 
$48,000 per year to Mrs. McCann is a violation 
of the terms of the Will, and is not in the best 
interests of the Corporation and/or plaintiff." 
See McCann I Complaint, fl 3.9-3.11. 
"In such a position of control, the defendants 
have engaged in a pattern ofself-dealing 
intended to confer corporate benefits upon 
defendant Mccann, Jr., Mrs. McCann and 
selected t.hird parties to the exclusion of 
plaintiff as a minority shareholder, and have 
conspired betwee11 themselves and others to 
deprive plaintiff any voice in the Corporation's 
RE~~™§~ ~a:m.1Ni'.1H,)~filN:@SR. 8 
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So -Called ''new17 allegations in McCann. II 
5. Management decisions th.at allow all of the 
cash flow to be obtained solely for the benefit 
o fBill Mccann and Gertrude Mccann, but in a 
manner that provides no ben~fit to the third 
shareholder, but does preserve for Bill McCann 
the opportunity to own 100% of Gertrude's 
shares upon her death. · 
20833689\2 
Allegations raised in McCann 1 
management, all with the intent of oppressing 
plaintiff and rendering his interest in the 
Corporation virtually worthless." See McCann 
I Supplemental Memorandum in Support of 
Plaintiffs Motion to Amend Complaint, p. 7. 
" .... McCann, Jr. has successfully controlled 
and dominated the Co:rporation to appropriate 
corporate funds for the majority shareholders 
and 'squeeze out' the plaintiff. The amended 
complaint clearly sets forth defendant 
Meisner's actions in conspiring with defendant 
Mccann, Jr. to deny plaintiff participation in 
the Corporation's management, and to render 
plaintiff's corporate interest virtually 
worthless." See McCann I Supplemental 
Memorandum in Support of Plaintiff's Motion 
to Amend Complaint, p. 17. 
Tnis allegation does not state any "post-first 
Complaint conduct,'' but inste·atl merely states 
Plaintiff new legal theory. In any event, the 
same legal theory was asserted in McCann I 
along with the same facts now being alleged. 
"[Defendants] have sought to appropriate for 
themselves the funds of the Corporation and to 
'squeeze out' the plaintiff, the third minority 
shareholder." See McCann I Supplemental 
Memorandum. in Support of Plaintiffs Motion 
to Amend Complaint, p. 12. 
"[Defendants], in there capacities as 
shareholders, directoP.), and an officer, came up 
with several improper devices of providing 
income to Ms. Mccann without redeeming 
shares.» See McCa,m I Supplemental 
Memorandum in Support of Plaintiff's Motion 
to Amend Complaint, p. 5. 
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Pullman, Washington 99163 
Phone: (509) 332-7692 
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Andrew Schwam #1573 
Schwam Law Firm 
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GARY E. MEISNER, individually 
as a director of McCann Ranch 
Livestock Company, Inc., and as a 
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Trustee of the William V. McCann, 
Sr. Stock Trust, 
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No. CV0S-01226 
PLAINTIFF'S RESPONSE TO 
DEFENDANTS' MOTION FOR 
RECONSIDERATION 
1. Following the dismissal of a derivative action for failure to serve a pre-litigation 
demand, the decision whether to award attorney fees pursuant to I.C. § 30-1-746(2), is a 
discretionary one. 
. I 3_{i; 7 
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The Defendants argue that the Court has no discretion, that an award of attorney fees in 
situation is mandatory. This is not correct. The Idaho Supreme Court stated in the lvf cCann I: 
The district court awarded attorney fees under LC. § 30-1-
746(2) after finding that this action was filed without reasonable 
cause in light of LC.§ 30-1-742. 
Idaho Code § 30-1-746 provides in relevant part: 
A.n award of attorney fees under this statute is discretionary 
and should be subject to review and vacated only upon a showing 
of an abuse of discretion. McCann v .. McCann, 138 Idaho 228, 
241; 61 P.3d 585, (2002 Idaho) 
2. Plaintiff herein did present "a colorable argument that his claim in fact was a direct 
claim on his own behalf and not a derivative action for the benefit of the corporation" 
because the facts plead, and remedy sought herein, is materially different than the 
procedural history of both McCann I and Mannos. 
McCann v. AlcCann, 138 Idaho 228. 61 P.3d 585, (2002 Idaho) 
Defendants argue that not only is the procedural history of McCann I and Mannas 
identical, but also that Plaintiff's current action is indistinguishable and Plaintiff has simply 
repeated his earlier erroneous effort. Therefore, Defendants argue that the trial court has 
erroneously distinguished this case. The Defendants' analysis is not correct. 
The complaint filed in McCann I is Exhibit 1 to Defendants' motion to dismiss. Section 
3 contains 21 paragraphs alleging 30 specific corporate expenditures which the Plaintiff 
characterizes as wrongful. Section 3, and its 21 paragraphs, are the only factual allegations in the 
complaint. These factual allegations are then characterized in the next 5 sections as creating 
various causes of action, e.g. breach of fiduciary duty, conversation, etc. Each cause of action 
seeks monetary recovery of the financial expenditures detailed in Section 3, on behalf of the 
corporation. Everything Plaintiff complains of, every single factual allegation and cause of 
·y 
f
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PLAINTIFF'S RESPONSE TO DEFENDANTS' MOTION FOR RECONSIDERATION -- 2 
action, asserts a wrong to the Corporation for which the Plaintiff seeks a remedy on behalf of the 
Corporation. 
In McCmm I, despite an unambiguous derivative action, Plaintiff's attorney failed to 
precede his suit with a 90-day derivative demand. The Court stayed the action, did not dismiss, 
and allowed a June 9th letter to serve as the demand. Plaintiff's attorney in McCann I, Mr. 
Baltins, then sought to amend the complaint, which motion was denied, but in which motion Mr. 
Baltins made new allegations of wrongful corporate expenditures, for which he again sought a 
remedy on behalf of the corporation. Remarkably, again Mr. Baltins did this without a 90-day 
demand. The Court then dismissed the complaint with prejudice and, in the exercise of its 
discretion, awarded fees. Agreeing with the trial court, the Supreme Court noted: 
The district court concluded that "[h]ad Plaintiff's counsel not 
proceeded to file a motion for an amended complaint adding new 
claims, having previously been warned that the statute required the 
corporation have ninety days to first consider the claims before 
prosecuting the same claims in court, this Court would not have 
compelled to award fees and costs to the defendants. McCann at 
242. 
Mannas v. Moss, 143 Idaho 927,155 P.3d, 1166 
Mannas purchased a minority interest in a closely held corporation involved in the repair, 
lease and sale of Peterbilt trucks. After he became a shareholder and director, he discovered that 
the corporation was in serious financial difficulty, contrary to what he alleged he was to! d prior 
to his purchase. His legal theories asserted a breach of fiduciary duty action seeking an 
individual remedy of monetary damages against the sellers, his now co-directors and 
shareholders. Further, he claimed that after he became a director/shareholder his fellow directors 
and shareholders breached duties they owed him and to the corporation. 
(3C:'1' 
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Concerning his claim for individual relief, the court granted summary judgment, because 
he could not establish at the time he purchased the shares of stock that he had a right to rely on 
the alleged financial misrepresentations, the court stating at page 931: 
Mannos claims that the defendants committed fraud when they 
provided him with misleading financial information and made 
certain misrepresentations to induce him to invest in Peterbilt. The 
defendants dispute both contentions, but argue that, even if certain 
misrepresentations were made, Mannas' fraud claim is unviable 
because he failed to prove justifiable reliance. The district court 
agreed and dismissed Mannas' fraud claim after determining that 
Mannas failed to prove the element of justifiable reliance. 
Prior to his investment in Peterbilt, Mannas was neither a 
corporate director nor a shareholder, and thus the defendants owed 
him no fiduciary duty at that time. 
Mannas then claimed that the defendants converted corporate assets and alleged this 
breached the fiduciary duties they owed both to him and to the corporation and sought a financial 
remedy on behalf of the corporation. The Supreme Court decision notes that Mannas 
characterized these claims as both individual and derivative, and makes clear that Mannas 
sought a remedy on behalf of the corporation. The reported decision does not explain what 
remedy, if any, Mannas sought individually for himself. Because Mannas asserted that he was 
suing on behalf of the corporation, seeking a return of the depleted corporate assets to the 
corporation, the court correctly dismissed because this unambiguous derivative action was not 
preceded by the necessary demand. Mannas at 933, 934. 
McCmmII 
Herein, Plaintiff's amended complaint alleges a corporate squeeze out. Plaintiff's first 
count explicitly attempts to bring an individual cause of action. Plaintiff's requested remedy is 
PLAINTIFF'S RESPONSE TO DEFENDANTS' MOTION FOR RECONSIDERATION -- 4 
for the Court to exercise its equitable power, to order the Corporation to split off to him his 
proportionate share of corporate assets. 
Plaintiff's amended complaint does not allege that the Defendants have converted 
corporate assets for personal gain; he does not seek a return to the Corporation for any of the 
financial expenditures mentioned; he seeks no remedy for the Corporation. Rather, he asserts 
that the various activities constitute oppression, utilizing the reasonable expectation standard 
Plaintiff urges the Court to adopt: 
The Idaho statutes do not define the term oppression. Case law has 
established that it is not necessary that fraud, illegality, or even 
loss be shown to establish that a minority shareholder and his 
interest in the corporation are subject to oppression. Case law, and 
the leading legal authorities provide that oppression, within the 
meaning of Idaho Code 30-1-1430, is best defined in the terms of 
the reasonable expectations of the minority shareholders and in 
particular the circumstances at hand. 
In both McCann I and Afonnos, Plaintiffs characterized the expenditure of corporate 
funds by the defendants as conversion and/or fraud and as to each factual allegation, seek a 
remedy for the corporation - a return of the monies to the corporate treasury. Herein, Plaintiff 
has not alleged fraud or conversion nor sought any remedy for the Corporation. He has 
characterized the situation as a frustration of the expectations a minority shareholder of this 
closely held corporation could reasonably expect, and has sought an individual, equitable remedy 
of a split off to him of an appropriate percentage of corporate assets. 
While the trial court herein has determined that the gravamen of plaintiff's complaint, the 
factual allegations are derivative in nature, the Court has noted that they are materially 
distinguishable from the plaintiffs' unambiguous efforts in McCann I and Mannas seeking a 
corporate remedy for each assertion of misconduct, thus noting that Plaintiff herein had, "a 
/37/ 
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colorable argument that his claim in fact was a direct claim on his own behalf and not a 
derivative action for the benefit of the corporation". 
It is no small irony that Defendants herein made the same point when the Plaintiff, m 
response to this Court's determination, filed a demand 90 days before moving to amend, to make 
the same factual allegations and seek the very same relief as dismissed in Count 1 (that the 
directors transfer to him a proportionate share of the corporate assets in redemption of his 
shares). In response to Plaintiff's motion to amend, Defendants here in McCann II argued: 
... the cause of action Plaintiff seeks to add is still futile because it 
seeks relief only against the corporation and, therefore, is not a 
derivative action. A "derivative action" is defined as a "civil 
action in the right of a domestic corporation." I.C. § 30-1-740. It 
is an action brought "on behalf' of a corporation to redress some 
wrong to the corporation. (Defense Memorandum in Opposition, 
Page 7) 
3. The Court's discretionary decision, to deny attorney fees is supported by an appropriate 
600: 
In State v. Hedger, 115 Idaho 598, 768 P.2d 1331, (1989 Idaho), the court stated at page 
When an exercise of discretion is reviewed on appeal, the appellate 
court conducts a multi-tiered inquiry. The sequence of the inquiry 
is (1) whether the lower court rightly perceived the issue as one of 
discretion; (2) whether the court acted within the outer boundaries 
of such discretion and consistently with any legal standards 
applicable to specific choices; and (3) whether the court reached its 
decision by an exercise of reasons. Associates Northwest, Inc. v. 
Beets, 112 Idaho 603, 605, P.2d 824, 826 (Ct.App. 1987). 
A Washington court expressed this analysis in these terms: 
. . . Abuse of discretion means that the trial court exercises 
discretion on untenable grounds or for untenable reasons. Ellison 
v. Process Systems, Inc., 112 Wn.App. 636, 50 P.3d 658 (2002), at 
pages 641-42. 
/,J,)c,'1__ 
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Plaintiffs in AfcCann I and lvfannos alleged facts which not only would support a 
derivative cause of action, they explicitly pled, as the requested remedy for the alleged conduct, 
damages on behalf of the corporation. Plaintiff herein sought a remedy solely for his benefit, a 
f'~medy that would not benefit the Corporation, but would actually take from the Corporation a 
substantial percentage of its assets. This was a colorable claim for individual relief which 
supports the Court's discretionary ruling. Defendants' motion for reconsideration should be 
denied. 
RESPECTFULLY SUBMITTED: This 1st day of June, 2010. 
Esser & Sandberg, PLLC 
By __________ ~ 
Timothy Esser #6770 
CERTIFICATE OF SERVICE 
I hereby certify that on this rt day of June 2010, l caused to be served a true copy of the 
foregoing document by the method indicated below, and addressed to each of the following: 
Merlyn W. Clark 
Hawley, Troxell, Ennis & Hawley 
P.O. Box 1617 
Boise, ID 83701-1617 
Charles F. McDevitt and Dean Miller 
McDevitt & Miller, LLP 
P.O. Box 2564 
Boise, ID 83702 
Michael McNichols 
Clements, Brown McNichols, P.A. 
P.O. Box 1510 
Lewiston, ID 83501 
XX U.S. Mail, Postage Prepaid 
XX Email- mclark(g1hav,ilcytroxcll .corn 
Telecopy 
XX US Mail, Postage Prepaid· 
XX Email- chas@mcdevitt-miller.com 
Telecopy -
XX U.S. Mail, Postage Prepaid 
XX Email- mmcnichols(g)clbrmc.com 
__ Personally Delivered 
Timothy Esser 
1??3-
PLAINTIFF'S RESPONSE TO DEFENDANTS' MOTION FOR RECONSIDERATION -- 7 
Plaintiffs in lvf cCann I and Afonnos alleged facts which not only would support a 
derivative c3.use of action, they explicitly pled, as the requested remedy for the alleged conduct, 
damages on behalf of the corporation. Plaintiff herein sought a remedy solely for his benefit, a 
remedy that would not bentfit the Corporation, but would actually take from the Corporation a 
substantial percentage of its assets. This was a colorable claim for individual relief which 
supports the Court's discretionary ruling. Defendants' motion for reconsideration should be 
denied. 
RESPECTFULLY SUBMITTED: This 1st day of June, 2010. 
CERTIFICATE OF SERVICE 
I hereby certify that on this 1st day of June 2010, I caused to be served a true copy of the 
foregoing document by the method indicated below, and addressed to each of the following: 
Merlyn W. Clark 
Hawley, Troxell, Ennis & Hawley 
P.O. Box 1617 
Boise, ID 83701-1617 
Charles l=i'~ 1v1cDevitt .and Dean i\.1iller 
McDevitt & Miller, LLP 
P.O. Box 2564 
Boise, ID 83702 
Michael McNichols 
Clements, Brown McNichols, P.A. 
P.O. Box 1510 
Lewiston, ID 83501 
XX U.S. Mail, Postage Prepaid 
XX Email- mclark@hawleytroxell.com 
Telecopy 
XX U.S. MaiL. Postage Prepaid 
XX Email- chas@mcdeviH-millcr.com 
Telecopy -
XX U.S. Mail, Postage Prepaid 
XX Email- mmcnichols@Jclbrrnc.com 
__ Personally Delivered 
Timothy Esser 
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MCDEVITT & MIT...,LER LLP 
420 West Bannock Street 
P.O. Box 2565-83701 
Boise, ID 83702 
Tel: 208-343-7500 
Fax: 208-336-6912 
Attorneys for Nominal Defendant 
Mccann Ranch & Livestock Company, Inc. 
IN THE DISTRlCT COURT OF THE SECOND JUDICIAL DISTRICT 
OF TIIB STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE 
RONALD R. McCANN, 
Plaintiff, 
VS. 
WILLIAM V. McCANN, JR., and 
GARY E. MEISNER, 
Defendants. 
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DEFENDANTS' REPLY 
MEMORANDUM IN SUPPORT OF 
MOTION FOR RECONSIDERATION 
AND WAIVER OF ORAL ARGillvffiNT 
Defendants, by and through their counsel of record, jointly submit this reply 
memorandum in support of their motion for reconsideration. 
DEFENDANTS' REPLY MEMORANDUM IN SUPPORT OF MOTION FOR 
RECONSIDERATION AND WANER OF ORAL ARGUMENT - 1 
4D100.0006.1935090.1 
06-07-'1 O; 1;: SSAM; 2083366912 
. "i. / 
!. ARGUMENT 
In opposing Defendants' motion for reconsideration, Plaintiff insists that he had a 
reasonable basis to assert a direct cause of action against the Defendants. Plaintiff's attempt to 
distinguish this case from A1cCann I and Mannas v. Moss is misplaced. 
Plaintiff does not dispute that his factual allegations in McCann I and McCann II are the 
same. Rather, Plaintiff asserts that the two cases are different because of the relief he sought. 
Specifically, Plaintiff asserts that in McCann Jhe asserted a breach of fiduciary duties cause of 
action on behalf of the Corporation. See Plaintiff's Response to Defendants' Motion for 
Reconsideration, p. 2 ("Each cause of action seeks monetary recovery of the :financial 
expenditures detailed in Section 3 [of the McCann I Complaint] on behalf of the Corporation.") 
( emphasis in original). Plaintiff's assmtion is only half true. The McCann I complaint asserted 
damages on behalf of both the Corporation and Plaintiff individually. See 1.\1cCann I Complaint, 
4.21 (attached as Exhibit 1 to Defendants' Motion to Dismiss) ('"As a proximate result of 
defendants' breach [of fiduciary duties], the Corporation and plaintiff have been damaged in an 
amount to be proven at trial.") ( emphasis added); see also id. at ,r 2.1 ("This action is brought by 
plaintiff individnally and as a derivative action pursuant to Idaho Code§§ 30-1-740 through 30-
1-746."). 
After the District Court disrni~sed Plaintiff's complaint in McCann I for failure to comply 
with the derivative demand requirements, Plaintiff argued on appeal that his causes of action 
were direct and that he was therefore not required to serve a pre-litigation demand. Specifically, 
Plaintiff argued that the "Trial Court erred in dismissing Ronald McCann's individual causes of 
action because Idaho law specifically allows a shareholder in a closely-held corporation to bring 
a direct action." See McCann I Appellant's Brief, p. 12 (attached as Exhibit 5 to Defendants' 
DEFENDANTS' REPLY MEMORANDUM IN SUPPORT OF MOTION FOR 
RECONSIDERATION AND W AIYER OF ORAL ARGUMENT - 2 
# 3/ 8 
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Memorandum in Support of Motion to Dismiss). The Idaho Supreme Court held 'i:hat- despite 
the "direct" label attached to the cause of action by Plaintiff -the cause of action was derivative 
in nature. lvfcCann v. McCann, 138 Idaho 228, 232-234, 61 P.3d 585, 589-591 (2002). Tbe 
Idaho Supreme Court further held that Plaintiffs failure to comply with the pre-litigation 
demand requirement warranted an award of attorney foes under IdaJ10 Code§ 30-1-746(2). Id., 
138 ldaho at 237-238. 
'The Idaho Supreme Court repeated this conclusion in Mannos v. Moss. There, Mannas 
asserted that his breach of fiduciary duty cause of action was both a direct cause of action and a 
derivative cause of action. Once again, the Idaho Supreme Court rejected this argument, 
concluding that "Mannos' attempt to bring these claims as a direct action is misplaced" and that 
such claims "can only be pursued by him through a derivative action." Mannos v. Moss, 143 
Idaho at 933 (citing McCmm I). Despite the "'direct" label attached to Mannas' cause of action, 
the Idaho Supreme Court held that the failure to serve a pre-litigation demand warranted an 
award of attorney foes pursuant to Idaho Code§ 30-1-746(2). Id at 937. 
Here, Plaintiff has committed the same mistake he made in McCann I and that Mannas 
made in Mannas v. Moss; he filed a derivative cause of action (although labeled as a "direct" 
cause of action) without serving a pre-litigation demand. The only difference is that in this case 
Plaintiff claimed damages only on behalf of himself, whereas in McCann I he claimed damages 
both on behalf of himself and on behalf of the Corporation. As the Idaho Supreme Court held in 
McCann I and Mannas v. Moss, however, it does not matter what label a litigant attaches to his 
claim. Under McCann I and Mannas v. Moss, an award of attorney fees is warranted where the 
Court determines that the claim brought by a plaintiff is derivative in nature, regardless of the 
plaintiff's attempts to characterize it as a direct cause of action. 
DEFENDANTS' REPLY MEMORANDUM IN SUPPORT OF MOTION FOR 
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With all due respect, the question of whether the Corporation is entitled to an award of 
attorney fees is not a matter of discretion. The Idaho Supreme Court already held that an award 
of attorney fees pursuant to Idaho Code§ 30-1-746 was warranted in McCann I based on 
Plaintiff's failure to serve a pre-litigation demand. The Idaho Supreme Court held that Plaintiffs 
action was brought without reasonable cause, despite his contention that his cause of action was 
direct. Given that this case involves the same factual allegations and the same parties, the Idaho 
Supreme Court's conclusion is akin to the law of the case. In Mannas v. Moss, the Idaho 
Supreme Court expressly held, despite Mannos' characterization of his claim as direct, that 
LL[hJaving made no pre-litigation demand, as specifically required by Idaho Code§ 30-1-742, 
Mannas' derivative suit was without reasonable cause." 143 Idaho at 937. 
These Idaho Supreme Court cases are binding authority. As a matter oflaw, Plaintiff's 
failure to serve a pre-litigation demand was "without reasonable cause" and should result in an 
award of attorney fees. 
II. CONCLUSION 
Having brought a derivative cause of action without serving a pre-litigation demand, 
Plaintiffs breach of fiduciary duty cause of action was brought without reasonable cause and an 
award of attorney fees should be entered. In fact, such an award is mandated by McCann I and 
Mannos v. Moss. Defendants respectfolly ask this Court to reconsider its order denying 
Defendants an award of attorney fees. 
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DATED 
DATED 
2083 12 # 6/ 9 
of June, 2010. 
McDEVITT & MILLER 
By~£_,_/~~ 
Charles F. McDevitt, ISB No. 835 
Attorneys for Nominal Defendant McCann 
Ranch & Livestock Co. 
__ day of June, 2010. 
HAWLEY TROXELL ENNIS & HAWLEY LLP 
By _____________ _ 
Merlyn W. Clark, ISB No. 1026 
Attorneys for Defendant 
William V. McCann, Jr. 
DATED THIS __ day of June, 2010. 
CLEMENTS BROWN 
By _______________ _ 
Michael E. McNichols 
Attorneys for Defendant Gary Meisner 
DEFENDANTS I REPLY MEMORA.'NDUM IN SUPPORT OF MOTION FOR 
RECONSIDERATION AND WAIVER OF ORAL ARGUMENT - 5 
40100.0001!.1035090. 1 
# 7/ 0 
.A 
DATED 2010. 
McDEVIIT MILLER LLP 
~v ~~ 
Charles F. McDevitt. lSB No. 835 
Attorneys for Nominal Defendant McCann 
Ranch & Livestock Co. 
DATED THIS ~ day of June, 2010. 
HAWLEY TROXELL ENNIS & HAWLEY LLP 
-.rr11 .!J 1~,~ 
By':'-::'"''"'::7~~-=-=~-:-:=-::-c:---::-:-::--:c------o/ yn W. Clark, ISB No. 1026 
Attorneys for Defendant 
WiUiam V. Mccann, Jr. 
DA TED THIS 4~day of June, 2010. 
CLEMENTS BROWN 
By )/ S// 
Michael E. McNichols 
Anoroeys for Defendant Gary Meisner 
DEFENDANTS' REPLY MEMORANDUM IN SUPPORT OF MOTION FOR 
RECONSIDERATION AND WAIVER OF ORAL ARGUMENT - 5 
o110100.oooo., g3.5000.1 
2083365812 # 8/ 9 
~ 
DATED ___l_ c!a.y of June, 2010. 
McDEvn-r & MILLER LLP 
By -::::::,,,___,/ ~~ 
DATED 
Charles F. McDevitt • 1SB No. 835 
Attorneys for Nominal Defendant Mccann 
Ranch Livestock Co. 
::}~day of June, 2010. 
HAWLEY TROXELL ENNIS & HAWLEY LLP 
By J/6 // 
Merlya W. Clark. ISB No. l 026 
Attorneys for Defendant 
Williru:n V. McCIUlll, Jr. 
v--
DATED TI-US i day of June. 2010. 
CLEMENTS BROWN 
DEFENDANTS' REPLY MEMORA.i"JDUM lN SUPPORT OF MOTION FOR 
RECONSIDERATION AND WAIVER OF ORAL ARGUMENT - 5 
40100,0006.1035000.1 
C6-07-10; 11: 58AM; 20833GS9'12 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this _:r_~y of June, 2010. I caused to be served a true 
copy of the foregoing DEFENDANTS' JOINT MEMORANDUM IN SUPPORT OF MOTION 
FOR RECONSIDERATION by t.1.e method L'1dicated below, and addressed to each of the 
following: 
Tin1othy Esser 
ESSER & SANDBERG, PLLC 
520 East Main Street 
Pullman, WA 99163 
[Attorneys for Plaintiff] 
Andrew Schwam 
SCHW AM LAW FIRM 
514 South Polk. #6 
Moscow, ID 83843 
[Attorneys for Plaintiff] 
Michael E. McNichols 
CLEMENTS BROWN 
321 13th Street 
P.O. Box 1510 
Lewiston. ID 83501-1510 
[Attorneys for Defendant Gary Meisner] 
Merlyn W. Clark 
HAWLEY TROXELL ENNIS & HAWLEY LLP 
877 Main Street, Suite 1000 
P.O. Box 1617 
Boise, ID 83701-1617 
[Attorneys for Defendant William V. McCann, Jr.] 




__ Telecopy: 509.334.2205 









__ Telecopy: 208.746.0753 
__ U.S. Mail, Postage Prepaid 
Hand Delivered 
__ Overnight Mail 
_J:_E-mail 
__ Telecopy 208.336.6912 
# 8/ 9 
c= L-v ~k'~ 
Chas. F. McDevitt 
DEFENDANTS' REPLY MEMORANDUM IN SUPPORT OF MOTION FOR 
RECONSIDERATION AND WAIVER OF ORAL ARGUMENT- 6 
40100.0006. 1935090, 1 
20· Oo/15 16:20:0S 4 ;r: I -
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF 
TH.ESTATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE 









WILLIAM V. McCANN, tJR., AND ) 
GARY E. MEISNER, INDIVIDUALLY) 
Ai'\fD AS DIRECTOR OF McCANN ) 
RltNCH & LIVESTOCK COMP ANY, ) 
INC., AND AS A SHAREHOLDER OF) 
McCANN RANCH & LIVESTOCK ) 
COMPANY, INC., IN HIS CAPACITY ) 
AS TRUSTEE OF THE WILLIAM V. ) 
McCANN SR TRUST, ) 
DEFENDANTS, 










CASE NO. CV 08-0l226C 
Al\1:ENDMENT TO JUDGMEN1' 
Based on the court's order, it hereby is ordered, adjudged and decreed that 
Paragraph No. 1 of the judgment entered on March 5, 2010, is amend to read as 
follows: 
1. Both counts of the amended complaint of Plaintiff Ronald R. McCann are 
dismissed with prejudice, the plaintiff to obtain no relief thereby. 
CIVIL.SJ/CORPORATEDISPUTE.McCANN.J2 1 
AMENDMENT TO JUDGMENT 
20 06/15 16:20:05 ) ,I 
In all other respects the judgment is unchanged. 
,,,.,,---
ated June / <; , 2010 
CIVIL.SJ/CORPORATEDISPlITE.McCANN.J2 2 
AMENDMENT TO JUDGMENT 
.C:ERTIFICATE OF IvlAlLING 
I hereby certify that a true copy of the foregoing i\.:vfENDMENT TO JUDGMENT was: 
_/ FAXED by the undersigned at Lewiston, Idaho, this~ day of June 2010, to: 
Michael McNichols 208-746-0753 
Merlyn Clark 208-954-5278 
Chas. McDevitt 208-336-6912 
Timothy Esser 509-334-2205 
___ 6{AlLED by the undersigned at Lewiston, Idaho, this _J~day of June 2010, to: 
Andrew Schwam 
5 14 S Polk St #6 
Moscow, ID 83843 
PATTY 0. WEEKS, CLERK 
:~,/ ML. ~, J\ ;)\' 
By:~:._; 
· Deputy ... ; ;·: ; 
. . . /';/ 
!>:.: :~/ 
AMENDMENT TO JUDGMENT 3 
--
6/1::; 16:20:05 
IN THE DISTRICT COl.TRT 
THE STATE OF 









WILLIAM V. McCANN, JR., ) 
GARY E. MEISNER, INDIVIDUA.LL Y) 
AND AS DIRECTOR OF McCANN ) 
RANCH & LIVESTOCK COMPANY, ) 
INC., AND AS A SHAREHOLDER OF) 
McCANN RANCH & LIVESTOCK ) 
COMPANY, INC., IN HIS CAPACITY) 
AS TRUSTEE OF THE WILLIA.\JI V. ) 
McCANN SR TRUST, ) 
DEFENDANTS, 













~UiLHJ NO. CV 08-01226C 
MEMORANDUM AND ORDER 
CONCERNING PLAINTIFF'S 
M01I'ION FOR CLARIFICATION 
The plaintiff has filed a motion to clarify the final judgment. 
As he has pointed out, the partial summary judgment, entered on March 4, 
2009, dismissing the first count of his amended complaint, did not state whether the 
dismissal was with or without prejudice. The final judgment, which was entered on 
March 5, 2010, after the court granted summary judgment dismissing the second 
count, provided that "The amended complaint of Plaintiff Ronald R. McCann is 
dismissed with prejudice, the plaintiff to obtain no relief thereby." The plaintiff has 
asked the court to clarify whether it intended by the final judgment to dismiss both 
CIVIL/CORPORATEDISPlITE.McCANN.CLARIFICATION 
MEMORANDUM AND ORDER CONCERNING PLAINTIFF'S 
M0110N FOR CLARIFICATION 
1 
/0(->/lS l6:20:0S 3 
counts with prejudice or merely to dismiss the second count with prejudice. 
The partial summa....ry judgment entered in 2009 did not state that dismissal of 
the first count was "with prejudice", because it was a partial judgment subject to 
revision before all issues in the case were decided. The final judgment entered in 
2010, which resolved all issues in the case except costs and attorney's fees, stated that 
it was "with prejudice", because the court bad made dispositive and final decisions on 
all the plaintiffs claims. It was the intent of the court that the 2010 final judgment 
was to be a dismissal with prejudice of both the first count and the second count of the 
amended complaint. 
So that the record is clear the court will enter an amended judgment providing 
in relevant part, "Both counts of the amended complaint of Plaintiff Ronald R. 
McCann are dismissed with prejudice, the plaintiff to obtain no relief thereby." The 
balance of the judgment will remain unchanged. 
IT IS SO ORDERED. 
~ 
Dated June/ ~ , 2010 
CIVIL/CORPORATEDISPUTE.McCANN.CLARIFICATION 
MEMORANDUM A:t\TD ORDER CONCERNING PLAINTIFF'S 
MOTION FOR CLARIFICATION 
udge 
2 
CERTIFICATE OF MAUJ~G 
I hereby certify that a true ccpy of the foregoing MEI\10RANDU\'1 i\i"-;D OR.DER CO).JCERJ\1NG 
PLANTIFF'S MOTION FOR CLARIFICATION was: 
~-=-- F .AXED by the undersigned at Lewiston, Idaho, this _j_(oday of June 2010, to: 
Michael McNichols 208-746-0753 
Merlyn Clark 208-954-5278 
Cha.-;. M cDevitt 208-336-6912 
Timothy Esser 509-334-2205 
/__ MAILED by the undersigned at Lewiston, Idaho, this _JJ<lay of June 2010, to: 
' 
Andrew Schwam 
514 S Polk St #6 
Moscow, ID 83843 
PATTY 0. WEEKS, CLERK 
By: 
MEMORANDUM AND ORDER 
CONCERNING PLAINTIFF'S MOTION 
FOR CLARlFICATION 3 
Timothy Esser #6770 
Esser & Sandberg, PLLC 
520 East Main Street 
Pullman, -Washington 99163 
Phone: (509) 332-7692 
Fax: (509) 334-2205 
Andrew Schwam #1573 
Schwam Law Firm 
514 South Polk #6 
Moscow, ID 83843 
Phone: (208) 882-4190 
Attorneys for Plaintiff 
ZOJO JUN 30 Arl 9 26 
IN THE DISTRICT COURT OF 11iE SECOND JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE 




WILLIAM V. McCANN, JR., and 
GARY E. MEISNER, individually 
as a director of McCann Ranch 
Livestock Company, Inc., and as a 
shareholder of McCann Ranch & 
Livestock, Inc., in his capacity as 
Trustee of the William V. McCann, 
Sr. Stock Trust, 
Defendants, 
McCANN RANCH & 


















_______ N_o_m_i_n_a_l D_ef_e_n_d_ai_1t_. ) 
No. CV08-01226 
REQUEST FOR ADDITIONAL 
RECORD 
TO: The above-named Defendants and their attorneys 
AND TO: The Clerk and Reporter of the above-entitled Conrt 
REQUEST FOR ADDITIONAL RECORD --- 1 
Notice is hereby given that Plaintiff, Ronald R. McCann, in the above- entitled 
proceeding, hereby requests pursuant to Rule 19, I.A.R., the inclusion of the following material 
in the clerk's record in addition to that required to be included by the I.A.R. and notice of cross-
appeal. 
1. Clerk's Record 
a) Plaintiff's Surrebuttal to the Defendants' Request for Attorney Fees 
b) Plaintiff's Response to Defendant's Motion for Reconsideration 
2. I certify thai service has been made upon all parties required to be served pursuant to 
Rule. 
3. I enclose our trust check in the amount of $100 to be applied to the estimated cost. 
.f 
// 
DATED THIS .i?-- r day of ~:~ 2010. ·-- ?/ ,--------
REQUEST FOR ADDITIONAL RECORD -- 2 
/,/c-/--
Tim6thy Esser 
Esser & Sandberg, PLLC 
Attorneys for Appellant 
CERTlFICATE OF SIZRVICE 
I hereby certify that on this~ day of Ji/, 2010, I caused to be served a true 
copy of the foregoing document by rhe metho. · dicated below, and addressed to each of the 
followi11g: 
Merlyn \V. Clark 
Hawley, Troxell, Ennis & Hawley 
P.O. Box 1617 
Boise, ID 83701-1617 
Attorneys for Defendant William McCann 
Charles F. McDevitt and Dean Miller 
McDevitt & Miller, LLP 
P.O. Box 2564 
Boise, ID 83702 
Attorneys for Defendant McCann 
Michael McNichols 
Clements, Brown McNichols, P.A. 
P.O. Box 1510 
Lewiston, ID 83501 
Attorneys for Defendant Gary Meisner 
REQUEST FOR ADDITIONAL RECORD -- 3 
XX U.S. Mail, Postage Prepaid 
XX Email- mclark@hawleytroxell.com 
Telecopy 
_ _l()L U.S. Mail, Postage Prepaid 
XX Email- chas(ij)mcdcvilt-rni]lcr.corn 
____ Telecopy -
XX U.S. Mail, Postage Prepaid 
XX Email- rnrncnichols(c1)clbrmc.com 
Telecopy 
lfimothy Esser 
rvfichael E. l'v1cNichols 
CLEM2NTS, BRO\VN & McNICHOLS, P.A. 
Attorneys at Law 
321 13th Street 
Post Office Box 1510 
Lewiston, Idaho 83501 
(208) 743-6538 
(208) 746-0753 (Facsimile) 
ISB No. 993 
Attorneys for Defendant Gary Meisner 
2010 JUN 30 Pf7 2 15 
IN 11~ DISTRJCT COURT OF THE SECOND JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE 




WILLIAM V. McCANN, JR., and 













McCANN RANCH & LIVESTOCK ) 
CO NIP ANY, D\TC., ) 
) 
Nominal Defendant/ ) 
Respondent/ ) 
Cross-Appellant, ) 
NOTICE OF CROSS-APPEAL OF 
GARY E. lv1EISNER -1--
Case No: CV 08-1226 
NOTICE OF CROSS-APPEAL 
OF GARY E. MEISNER 
TO: The above-named Cross-Respondent, Ronald R. lVkCann, and the parties' 
attorneys, and the Clerk of the above-entitled Court. 
NOTICE IS HEREBY GIVEN THAT: 
1. The above-named Cross-Appellant, Gary E. Meisner, appeals against the 
above--narned Cross-Respondent to the Idaho Supreme Court from the May 18, 2010 
Memorandum and Order Concerning Costs, the I-Aay 18, 2010 Supplemental Judgment and 
the June 24, 2010 Memorandum and Order Concerning Defendants' Motion to Reconsider 
Denial of A ttomeys Fees, the Honorable George D. Carey presiding. 
2. The Cross-Appellant has a right to cross-appeal to the Idaho Supreme Court 
and the orders described in paragraph No. 1 are appealable orders pursuant to Rule 1 l(a)(7) 
I.A.R. 
3. Cross-Appellant intends to assert the following issue in the appeal, provided 
this list of issues on appeal shall not prevent the Cross-Appellant from asserting other issues 
on appeal: Whether the District Court ened in denying an award of attorney fees to Cross-
Appellant. 
4. No order has been entered sealing all or any portion of the record. 
5. Cross-Appellant does not request the preparation of any portion of the 
reporter's transcript, as the reporter's transcript has been requested by the McCann Ranch 
and Livestock Company, Inc., another party to this appeal. 
6. Cross-Appellant does not request any documents to be included in the 
clerk's record, as the clerk's record has already been designated by the McCann Ranch and 
NOTICE OF CROSS-APPEAL OF 
GARY E. MEISNER 
Livestock CompaIJy, Inc., another party to this appehl. 
7. Cross-Appellant does not request any documents, charts or pictures offered 
or admitted as exhibits. 
8. I certify: 
a) That the appellate filing fee has been paid; 
b) That service has been made upon all parties required to be 
served pursuant to Rule 20. 
DATED this 30th day of June 2010. 
CLEMENTS, BRO\VN & JVIcNICHOLS, P.A. 
By:-~---+--~~~~-
MICHAEL E. McN1CHOLS 
CERTIFICATE OF SERVICE 
I hereby certify that on the 30th day of June 2010, I caused to be served a 
true and con-ect copy of the foregoing by the method indicated below, and addressed to 
the following: 
Timothy Esser 
Libey, Ensley, Esser & Nelson, PLLC 
Attorneys at Law 
520 East Main Street 
Pullman, WA 99163 
Facsimile: (509) 334-2205 
NOTICE OF CROSS-APPEAL OF 
GARY E. MEISNER --3---
Andrew Schwam 
Schwam Law Offices 
514 S. Polk, Ste. 6 
Moscow, ID 83 843 
Facsimile: (208) 882-4190 
139/ 
Charles F. :tv1cDevitt 
Dean J. :rv1iller 
McDevitt & :rvliller, LLP 
P.O. Box 2564 
Boise, ID 83701 






____ TELECOPY (FAX) 
:Merlyn W. Clark 
Hawley, Troxeli, Ennis & Hawley 
P.O. Box 1617 
Boise, ID 83701 
Facsimile: (208) 954-5210 
Michael E. McNichols 
NOTICE OF CROSS-APPEAL OF 
GARY E .. MEISNER 
Chas. F. McDevitt (ISB No. 835) 
Dean J. Miller (ISB No. 1968) 
MCDEVITT & MILLER LLP 
420 West Bannock Street 
P.O. Box 2565-83701 
Boise, ID 83702 
Tel: 208-343-7500 
Fax: 208-336-6912 
Attorneys for Nominal Defendant 
McCann Ranch & Livestock Company, Inc. 
Of~lG1NJ\ 
IN THE DISTRICT COURT OF THE SECOl'{D J1JDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN Al'{D FOR THE COUNTY OF NEZ PERCE 




WILLIAM V. McCANN, JR., and 












McCANN RANCH & LIVESTOCK 












Case No. CV 08-01226 
NOTICE OF CROSS-APPEAL 
401 0D.0006.1962413.1 
TO: The above-named Cross-Respondent, Ronald McCann, and 
attorneys, and the Clerk of the above-entitled Court. 
NOTICE IS HEREBY GIVEN THAT: 
parties' 
1. The above-named Cross-Appellant, the McCann Ranch & Livestock Company, 
Inc., appeals against the above-named Cross-Respondent to the Idaho Supreme Comi from the 
May 18, 2010 Memorandum and Order Concerning Costs, the May 18, 2010 Supplemental 
Judgment and the June 24, 2010 Memorandum and Order Concerning Defendants' Motion to 
Reconsider Denial of Attorneys Fees, the Honorable George D. Carey presiding. 
2. The Cross-Appellant has a right to cross-appeal to the Idaho Supreme Comi and 
the orders described in paragraph No. 1 are appealable orders pursuant to Rule l l(a)(7) I.A.R. 
3. Cross-Appellant intends to assert the following issue in the appeal, provided this 
list of issues on appeal shall not prevent the Cross-Appellant from asserting other issues on 
appeal: (1) Whether the District Comi erred in denying an award of attorney fees to Cross-
Appellant. 
4. No order has been entered sealing all or any portion of the record. 
5. Cross-Appellant requests the preparation of the following portions of the 
reporter's transcript in hard copy and electronic format (in addition to the portions of the 
transcript designated in the Amended Request for Additional Transcript and Record, filed April 
12, 2010): 
a) The entire reporter's transcript of the May 13, 2010 hearing on 
Defendants' Motion for Costs and Attorney Fees 
b) The entire reporter's transcript of the June 15, 2010 hearing on 
Defendants' Motion for Reconsideration of the Court's Order Concerning 
Costs 
NOTICE OF CROSS-APPEAL - 2 2 n7 I .;I I 
40100.0006.1962413.1 
6. Cross-Appellant requests the following documents be included in tl1e clerk's 
record in addition to those automatically included under Rule 28 LA.R., those designated by 
Appellant in his initial Notice of Appeal and those designated by Cross-Appellant in an 
Amended Request for Additional Transcript and Record, fiied April 12,2010: 
a) Defendants' Joint Memorandum of Costs and Attorney Fees, filed March 
18, 2010; 
b) Defendants' Joint Memorandum in Support of Request for Costs a..r1d 
Attorney Fees, filed March 18, 2010; 
c) Affidavit of Chas. F. McDevitt, filed March 18, 20 l 0; 
d) Affidavit of Michael E. McNichols, filed March 19, 201 O; 
e) Affidavit of Merlyn W. Clark in support of Motion for Costs and Attorney 
Fees, filed March 19, 201 O; 
f) Plaintiffs Objection to Defendants' Claimed Costs, filed March 30, 2010 
g) Affidavit of Timothy Esser, filed March 30, 2010 
h) Defendants' Joint Reply in Support of Request for Costs and Attorney 
Fees, filed April 14, 2010; 
i) Memorandum and Order Concerning Costs, filed May 18, 2010; 
j) Supplemental Judgment, filed May 18, 201 0; 
k) Defendants' Joint Memorandum in Support of Motion for 
Reconsideration, filed May 25, 2010; 
1) Defendants' Reply Memorandum in Support of Motion for 
Reconsideration, filed June 7, 2010; 
m) Memorandum and Order Concerning Plaintiffs Motion for Clarification, 
filed June 15, 2010; 
n) Amendment to Judgment, filed June 15, 2010. 
7. Cross-Appellant does not request any documents, charts or pictures offered or 
admitted as exhibits. 
NOTICE OF CROSS-APPEAL - 3 
40100,0006.1962413.1 
8. I certify: 
a) That a copy of this Notice of Cross-Appeal has been served on each 
reporter of whom a transcript has been requested as named below at the 
address set out below: 
Kim Madsen, Court Reporter 
Chambers Hon. Cheri C. Copsey 
Ada County Courthouse 
200 W Front Street 
Boise, ID 83702-7300 
Leslie Anderson, Court Reporter 
Chambers Hon. Richard D. Greenwood 
Ada County Courthouse 
200 W Front Street 
Boise, ID 83702-7300 
b) That the clerk of the district court has been paid the estimated fee for 
preparation of the reporter's transcript and any additional documents 
requested in the cross-appeal; 
c) That the estimated fee for preparation of the clerk's record has been paid; 
d) That the appellate filing fee has been paid; 
e) That service has been made upon all parties required to be served pursuant 
to Rule 20. 
'-;· '7f-
DATED TIII~;t' day of June, 2010. 
NOTICE OF CROSS-APPEAL - 4 
MCDEVITT & MILLER LLP 
~ --= ,,,,,,,,-
Byc:_ 4----
Charles F. McDevitt, ISB No. 835 
Attorneys for Nominal Defendant McCann 
Ranch & Livestock Co. 
40100.0006.1962413.1 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this ~~ay of June, 2010, I caused to be served a true copy of the 
foregoing NOTICE OF CROSS-.APPEAL by the method indicated below, and addressed to each 
of the following: 
Timothy Esser 
ESSER & SANDBERG, PLLC 
520 East Main Street 
Pullman, WA 99163 
[Attorneys for Plaintiff] 
Andrew Schwam 
SCHW AM LAW FIJUv1 
514 South Polk, #6 
Moscow, ID 83843 
[Attorneys for Plaintiff] 
Michael E. McNichols 
CLEMENTS BROWN 
321 13th Street 
P.O. Box 1510 
Lewiston, ID 83501-1510 
[Attorneys for Defendant Gary Meisner] 
Merlyn W. Clark 
HAWLEY TROXELL ENNIS & HAWLEY LLP 
877 Main Street, Suite 1000 
P.O. Box 1617 
Boise, ID 83701-1617 
[Attorneys for Defendant William V. McCann, Jr.] 
Kim Madsen, Court Reporter Ada County Courthouse 
Chambers Hon. Cheri C. Copsey 
200 W Front Street 
Boise, ID 83702-7300 
Leslie Anderson, Court Reporter Ada County Courthouse 
Chambers Hon. Richard D. Greenwood 
200 W Front Street 
Boise, ID 83 702-7300 
NOTICE OF CROSS-APPEAL - 5 




__ Telecopy: 509.334.2205 
-5/-- U.S. Mail, Postage Prepaid 
__ Hand Delivered 
__ Overnight Mail 
_1:::_E-mail 
__ Telecopy 
__ U.S. Mail, Postage Prepaid 
Hand Delivered 
__ Overnight Mail 
E-mail 
__ Telecopy: 208.746.0753 
__ U.S. Mail, Postage Prepaid 
Hand Delivered 
__ Overnight Mail 
..Y,__E-mail 
__ Telecopy 208.336.6912 
-4-- U.S. Mail, Postage Prepaid 
__ Hand Delivered 
__ Overnight Mail 
E-mail 
__ Telecopy 
'j.__ U.S. Mail, Postage Prepaid 
Hand Delivered 





Merlyn W. Clark, ISB No. 1026 
D. John Ashby, ISB No. 7228 
HAWLEY TROXELL E:t\TNIS & HA VlLEY LLP 
877 Main Street, Suite 1000 
P.O. Box 1617 





Attorneys for Defendant William V. McCann, Jr. 
r~\l Cr\l r ,1._i_ .1 
IN THE DISTRICT COURT OF THE SECOND JUDICL!\_L DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE 
RONALD R. McCANli, 













WILLIAM V. MCCANN, JR.'S NOTICE 
OF CROSS-APPEAL 
WILLIAM V. McCANN, JR., and 
GARY E. MEISNER, 
Defendants/Respondents/Cross-) 
Appellants. ) 






Nominal Defendant/ ) 
Respondent/Cross-Appellant. ) 
____________ ) 
TO: The above-named Cross-Respondent, Ronald R McCann, and the parties' 
attorneys, and the Clerk of the above-entitled Court. 
WILLIAM V. MCCANN, JR.'S NOTICE OF CROSS-APPEAL- l 1c/O( 
40100 0006, 1968039.1 
NOTICE IS HEREBY GIVEN THAT: 
1. The above-named Cross-Appellant, William V. McCann, Jr., appeals against the 
above-named Cross-Respondent to the Idaho Supreme Court from the May 18, 2010 
Memorandum and Order Concerning Costs, the May 18, 2010 Supplemental Judgment and the 
June 24, 2010 Memorandum and Order Concerning Defendants' Motion to Reconsider Denial of 
Attorneys Fees, the Honorable George D. Carey presiding. 
2. The Cross-Appellant has a right to cross-appeal to the Idaho Supreme Court and 
the orders described in paragraph No. l are appealable orders pursuant to Rule 1 l(a)(7) I.AR. 
3. Cross-Appellant intends to assert the following issue in the appeal, provided this 
list of issues on appeal shall not prevent the Cross-Appellant from asserting other issues on 
appeal: (1) \Vhether the District Court erred in denying an award of attorney fees to Cross-
Appellant 
4. No order has been entered sealing all or any portion of the record. 
5. Cross-Appellant does not request the preparation of any portion of the reporter's 
transcript, as the reporter's transcript has been requested by the McCann Ranch and Livestock 
Company, Inc., another party to this appeal. 
6. Cross-Appellant does not request any documents to be included in the clerk's 
record, as the clerk's record has already been designated by the McCann Ranch and Livestock 
Company, Inc., another party to this appeal. 
7. Cross-Appellant does not request any documents, charts or pictures offered or 
admitted as exhibits. 
WILLIAM V. MCCAl'rn. JR.·s NOTICE OF CROSS-APPEAL- 2 
40100 0006.1968039.1 
8. I certify: 
a) That the appellate filing fee has been paid; 
b) That service has been made upon all pa1iies required to be served pursuant 
to Rule 20. 
DATED THIS 30th day of June, 2010. 
HAWLEY TROXELL ENNIS & HAWLEY LLP 
erl W. Clark, ISB No. 1026 
Attorneys for Defendant 
William V. McCann, Jr. 
WILLIAM V. MCCA~'N, JR.'S NOTICE OF CROSS-APPEAL- 3 
401 00.0J06.1968039.1 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this 30th day of June, 2010, I caused to be served a true 
copy of the foregoing \VILLLt-\...M V. MCCANN, JR.'S NOTICE OF CROSS-APPEAL by the 
method indicated below, and addressed to each of the following: 
Timothy Esser 
ESSER & SANDBERG, PLLC 
520 East Main Street 
Pullman, WA 99163 
[ Attorneys for Plaintiff] 
Andrew Schwam 
SCHW AM LAW FIRM 
514 South Polk, #6 
Moscow, ID 83843 
[Attorneys for Plaintiff] 
Michael E. McNichols 
CLEMENTS BROWN 
321 13th Street 
P.O. Box 1510 
Lewiston, ID 83501-1510 
[Attorneys for Defendant Gary Meisner] 
Charles F. McDevitt 
McDEVITT MILLER 
420 West Bannock 
P.O. Box 2564 
Boise, ID 83701 
[Attorneys for Nominal Defendant] 
__ U.S. Mail, Postage Prepaid 
Hand Delivered 
__ Overnight Mail 
X E-mail 
___X__ Telecopy: 509.334.2205 
__ U.S. Mail, Postage Prepaid 
Hand Delivered 
--~ Overnight Mail 
_x__ E-mail 
~_Telecopy 
~- U.S. Mail, Postage Prepaid 
Hand Delivered 
__ Overnight Mail 
X E-mail 
___X_ Telecopy: 208.746.0753 
~- U.S. Mail, Postage Prepaid 
Hand Delivered 
__ Overnight Mail 
_______X E-mail 
_______X Telecopy: 208.336.6912 
WILLIAM V. MCCANN, JR. 'S NOTICE OF CROSS-APPEAL - 4 
1101 o:L0006.19G80J9, 1 
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE 
RONJ\..LD R. MC CANN, 
SUPREME COURT NO. 37547 
Plaintiff-Appellant, 
v. 
WILLIAM V. MC CANN, JR. and GARY 
E. MEISNER, individually as a 
director of McCann Ranch & 
Livestock Company, and as a 
shareholder of Mccann Ranch & 
Livestock, Inc., in his capacity 
of the William V. Mccann, Sr. 
Stock Trust, 
Defendants-Respondents, 




I, Diane Ash, Deputy Clerk of the District Court of 
the Second Judicial District of the State of Idaho, in and 
for the County of Nez Perce, do hereby certify that the 
foregoing Clerk's Record in the above-entitled cause was 
compiled and bound by me and contains true and correct 
copies of all pleading, documents, and papers designated to 
be included under Rule 28, Idaho Appellate Rules, the 
Notice of Appeal, any Notice of Cross-appeal, and 
additional documents that were requested. 
CLERK'S CERTIFICATE j 
i 
I further certify: 
That no exhibits were marked for identifi.catio:1 o:c 
admitted into evidence during the course of this action. 
IN WITNESS WHEREOF I have hereunto set my hand and 
affixed the seal of said court the August, 2010. 
PATTY 0. WEEKS, 




IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE 
RONALD R. MC CA.i.""JN, 
Plaintiff-Appellant, 
V. 
WILLIM-1 V. MC CANN, JR. and GARY 
E. MEISNER, individually as a 
director of Mccann Ranch & 
Livestock Company, and as a 
shareholder of Mccann Ranch & 
Livestock, Inc., in his capacity 


























SUPREME COURT NO. 37547 
CERTIFICATE OF SERVICE 
I, Diane Ash, Deputy Clerk of the District Court of the Second 
Judicial District of the State of Idaho, in and for the County of 
Nez Perce, do hereby certify that copies of the Clerk's Record 
and Reporter's Transcripts were placed in the United States mail 
and addressed to Timothy Esser, Esser & Sandberg, 520 East Main 
St, Pullman, WA 99163 and Merlyn W. Clark, Hawley Troxell Ennis 
& Hawley, PO Box 1617, Boise, ID 83701-1617 on this ,::;-
.;?.~~~~:e;··l-2010 . 
1 
CERTIFICATE OF SERVICE 
day of 
·t(cr? j_ 
IN WITNESS WHEREOF, I hereunto set my aff 
the seal of the sa Court s 01 Cl • 
PATTY 0. WEEKS 
CLERK OF THE DISTRICT COURT 
DIANE 
2 
CERTIFICATE OF SERVICE 
